The Role of the Attorney in Estate Administration by Stein, Robert A. & Fierstein, Ian G.
University of Minnesota Law School
Scholarship Repository
Minnesota Law Review
1984
The Role of the Attorney in Estate Administration
Robert A. Stein
Ian G. Fierstein
Follow this and additional works at: https://scholarship.law.umn.edu/mlr
Part of the Law Commons
This Article is brought to you for free and open access by the University of Minnesota Law School. It has been accepted for inclusion in Minnesota Law
Review collection by an authorized administrator of the Scholarship Repository. For more information, please contact lenzx009@umn.edu.
Recommended Citation
Stein, Robert A. and Fierstein, Ian G., "The Role of the Attorney in Estate Administration" (1984). Minnesota Law Review. 2235.
https://scholarship.law.umn.edu/mlr/2235
The Role of the Attorney in Estate
Administration
Robert A. Stein* and Ian G. Fierstein**
TABLE OF CONTENTS
INTRODUCTION ............................................ 1108
I. THE PROBATE BAR ................................. 1114
A. CORRELATION BETWEEN FIRM AND ESTATE SIZE. 1114
B. CHARACTERISTICS OF THE PROBATE BAR ......... 1119
C. RELATION BETWEEN ESTATE ADMINISTRATION
AND ESTATE PLANNING ............................ 1121
II. SPECIALIZATION ................................... 1123
A. GENERAL CHARACTERISTICS OF SPECIALIZATION.. 1124
B. FORMAL RECOGNITION OF SPECIALIZATION ........ 1132
C. THE ABA APPROACH TO SPECIALIZATION IN
PROBATE AND TRUST LAW ......................... 1137
III. THE NEED FOR LEGAL SERVICES IN ESTATE
ADMINISTRATION .................................. 1145
IV. SOURCES OF ESTATE ADMINISTRATION
BUSINESS ............................................ 1148
V. SERVICES PERFORMED BY THE ATTORNEY
IN ESTATE ADMINISTRATION .................... 1151
VI. THE ATTORNEY AS PERSONAL
REPRESENTATIVE .................................. 1163
VII. ATTORNEY FEE CHARGING ....................... 1172
A. FEE CHARGING APPROACHES IN GENERAL ........ 1173
B. FEE CHARGING IN ESTATES SELECTED FOR
STUDY ............................................. 1179
C. REASONABLENESS OF FEES CHARGED ............. 1184
VIII. COMMUNICATION AMONG THE ATTORNEY,
PERSONAL REPRESENTATIVE, AND
BENEFICIARIES ..................................... 1193
* Dean and Professor of Law, University of Minnesota Law School, and
Affiliated Scholar, American Bar Foundation.
** Attorney, Washlow, Chertow, & Miller, Chicago, Illinois.
1107
MINNESOTA LAW REVIEW
IX. CLIENT SATISFACTION WITH ATTORNEY
SERVICES IN ESTATE ADMINISTRATION ....... 1205
X. CONCLUSION ........................................ 1225
Appendix I ................................................... 1227
Appendix II .................................................. 1229
INTRODUCTION
Estate administration is the process by which the affairs of
a decedent are settled. During the course of administration of
an estate, property owned by a decedent is collected and inven-
toried, debts and taxes are paid, and property is distributed to
those having a right to succeed to it.1
Controversy has surrounded estate administration in re-
cent years.2 Critics of the process have advised the public to
"avoid probate" because of allegedly high fees and unreasona-
ble delays in settling estates; 3 the legal community has re-
sponded with various reform proposals. 4 The National
Conference of Commissioners on Uniform State Laws and the
American Bar Association (ABA) proposed a Uniform Probate
1. In this Article, "estate administration" and "probate administration"
will be used interchangeably. Technically, probate refers to "the procedure by
which a transaction alleged to be a will is established judicially as a valid testa-
mentary disposition." J. RrrCHIE, N. ALFORD & R. EFFLAND, CASES AND MATERI-
ALS ON DECEDENTS' ESTATES AND TRUSTS 6-7 (1971). Administration is a more
general term and "refers to the conduct of the personal representative of an in-
testate, testator, or testatrix in collecting assets of the estate, paying the credi-
tors and distributing the residue of the property to those entitled to receive it."
Id. (emphasis in original).
2. The controversy, which reached its peak during the late 1960s and early
1970s, received much attention in the popular press. See, e.g., Bloom, Time to
Clean Up Our Probate Courts, READER'S DIG., Jan. 1970, at 112; Bloom, The Mess
in Our Probate Courts, READER'S DIG., Oct. 1966, at 102; Named in a Will? It
Can Take Years to Collect, Bus. WK., June 3, 1972, at 71; Let's Rewrite the Pro-
bate Laws, CHANGING TIMES, Jan. 1969, at 39. Although the controversy appar-
ently subsided after some states adopted the Uniform Probate Code (U.P.C.)
and other states initiated similar reforms, see, e.g., Bloom, At Last: A Way to
Settle Estates Quickly, READER'S DIG., Sept 1972, at 193; Settling an Estate
Could Be Faster and Cheaper, CHANGING TIMES, Nov. 1972, at 6, it still flares up
occasionally, see, e.g., Flanagan, Inheritance: Where There's A Will There's A
Wait; VOGUE, Apr. 1978, at 166; Lane, Will Taxes and Legal Fees Gobble Up
Your Life's Work?, FARM J., Oct. 1976, at LA; Quinn, Cutting Probate Costs,
NEWSWEEK, June 23, 1980, at 66.
3. See, e.g., N. DACEY, How TO Avom PROBATE (1965).
4. In the last fifteen years, virtually every state has, to some extent, re-
vised its probate code to simplify and modernize probate procedures and estate
administrations. See, e.g., 1979 Legislation Affecting Trusts and Estates, 15
REAL PROP., PROB. & TR. J. 241 (1980); 1974 Legislation on Trusts and Estates, 10
REAL PROP., PRoB. & TR. J. 74 (1975); State Legislation Affecting Trusts and Es-
tates, 1 REAL PROP., PROB. & TR. J. 107 (1966).
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Code (U.P.C.) which several states have adopted.5 Unfortu-
nately, the critics, reformers, and defenders of the estate ad-
ministration process have had access to little empirical data to
buttress their positions. This Article presents the findings of
an empirical study of estate administration undertaken to fill
that void.6
5. The Joint Editorial Board for the Uniform Probate Code recognizes 14
states as having enacted the substance of U.P.C. the regarding succession law
and procedure: Alaska, Arizona, Colorado, Idaho, Maine, Michigan, Minnesota,
Montana, Nebraska, New Jersey, New Mexico, North Dakota, Pensylvania, and
Utah. In addition, Florida, Hawaii, Illinois, Missouri, Oregon, and Wisconsin
have enacted probate codes that show strong U.P.C. influence. Other states
that have revised their probate codes by adding provisions that were inspired
by the U.P.C. are: Alabama, Iowa, Kentucky, Maryland, Massachusetts, Texas,
Virginia, Washington, and West Virginia. See 1984 ANNUAL REPORT OF AcTIVI-
TIES OF JOINT EDITORIAL BOARD FOR THE UNIFORM PROBATE CODE; 1979 Legisla-
tion Affecting Trusts and Estates, supra note 4, at 241; 1978 Legislation Affecting
Trusts and Estates, 14 REAL PROP., PROB. & TA. J. 212, 212 (1979). South Dakota
enacted the U.P.C. in 1974, but repealed it two weeks after it became effective.
Id. The Wyoming legislature passed the U.P.C. twice, but the governor vetoed
it both times. Id.
6. Primary financial support for the study was provided by the American
Bar Foundation. A number of persons have made substantial contributions to
this study. Dean Laurence M. Katz of the University of Baltimore Law School,
Professor Lennart V. Larson of Southern Methodist University Law School,
Professor James E. Leahy of California Western School of Law, and Dean Wil-
liam Schwartz of Boston University Law School served as study directors in
their respective states.
At the American Bar Foundation, the following staff members contributed
to the study: Jeannette M. Boulet, Clara N. Carson, Andy Hoover, Elizabeth J.
Reed, Katherine J. Rosich, Phyllis A. Satkus, Dietmar Starke, and Kenneth Wil-
son.
Ralph H. Miller, Esq., of the Utah bar, served as chairman of a Study Advi-
sory Committee and as liaison with the American Bar Association Section of
Real Property, Probate and Trust Law. Other members of the Advisory Com-
mittee are: Luther J. Avery, Esq., of the California bar, Albert S. Barr III, Esq.,
of the Maryland bar, Wm. Stansel Belcher, Esq., of the Florida bar, Winston T.
Brundige, Esq., of the Maryland bar, A. James Casner, Esq., of the Massachu-
setts bar, Harrison K. Chauncey Jr., Esq., of the Florida bar, Hon. Harold R.
Clark, of Florida, Everett A. Drake, Esq., of the Minnesota bar, Charles E. Early
H, Esq., of the Florida bar, J. Thomas Eubank Jr., Esq., of the Texas bar, Dean
Henry A. Fenn, of the Florida bar, Allan H. Fisher Jr., Esq., of the Maryland
bar, K. Bruce Friedman, Esq., of the California bar, Ronald E. Gother, Esq., of
the California bar, Max Gutierrez Jr., Esq., of the California bar, G.J.
Hauptfuhrer Jr., Esq., of the Pennsylvania bar, Minor L. Helm Jr., Esq., of the
Texas bar, Richard H. Herold, Esq., of the New Jersey bar, Daniel H.
Honemann, Esq., of the Maryland bar, Thomas A. Howeth, Esq., of the Texas
bar, John A. Jones, Esq., of the Florida bar, Charles J. Kickham, Esq., of the
Massachusetts bar, William S. McClanahan, Esq., of the California bar, Clark
W. McGants, Esq., of the District of Columbia bar, Malcolm A. Moore, Esq., of
the Washington bar, George N. Nofer, Esq., of the Pennsylvania bar, Wesley L.
Nutten III, Esq., of the California bar, Ronald A. Offret, Esq., of the Alaska bar,
Matthew S. Rae Jr., Esq., of the California bar, William E. Remy, Esq., of the
Texas bar, John E. Rogerson, Esq., of the Massachusetts bar, Rudolph 0.
Schwartz, Esq., of the Wisconsin bar, J. Nicholas Shriver, Esq., of the Maryland
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Data were collected from a representative sample of estate
administrations in five jurisdictions: California, Florida, Mary-
land, Massachusetts, and Texas. These states were selected be-
cause they have certain practices or procedures relating to
estate administration that make them broadly representative of
other states.7
California, the most populous state involved in the study, is
a community property state.8 It also has a statutory fee system
for attorneys and personal representatives in estate administra-
tions-fees charged for ordinary services are set by statute as a
percentage of the value of the estate's assets.9 Additional fees
for extraordinary services are allowable as determined by the
court.10
bar, Shale D. Stiller, Esq., of the Maryland bar, James H. Turner, Esq., of the
Colorado bar, Professor Richard Wellman, of the Georgia bar, Edward B. Winn,
Esq., of the Texas bar, and Walter P. Zivley, Esq., of the Texas bar.
Many other members of the bar provided assistance through comments
and advice, but Robert A. Gingell, Esq., of the Maryland bar, deserves special
acknowledgment for his valuable contributions.
Other members of the bar who provided advice to state advisory commit-
tees include: Paul A. Bayse, Esq., of the California bar, Hon. Paul T. Douglas,
of Florida, Hon. James R. Knott, of Florida, Phillip S. Parsons, Esq., of the Flor-
ida bar, Allan J. Gibber, Esq., of the Maryland bar, John H. Herold, Esq., of the
Maryland bar, James G. McCabe, Esq., of the Maryland bar, W. Jerome Offutt,
Esq., of the Maryland bar, G. Van Velsor Wolf, Esq., of the Maryland bar, C.M.
Zachavski, Esq., of the Maryland bar, A. MacDonough Plant, Esq., of the Mary-
land bar, Edward Bavshak, Esq., of the Massachusetts bar, Owen Clark, Esq.,
of the Massachusetts bar, Hon. Frances W. Conlin, of Massachusetts, Hon.
Mary C. Fitzpatrick, of Massachusetts, Jarves W. Hennigan, Esq., of the Massa-
chusetts bar, Hon. Edward T. Martin, of Massachusetts, Nicholas L. Metaxas,
Esq., of the Massachusetts bar, William J. McMannus, of the Massachusetts
bar, Hon. Alfred L. Podolski, of Massachusetts, Paul Sugerman, Esq., of the
Massachusetts bar, Edward M. Swartz, Esq., of the Massachusetts bar, Hon.
Augustus F. Wagner, of Massachusetts, Harold Metts, Esq., of the Texas bar,
and Robert Thomas, Esq., of the Texas bar.
Research assistance in the preparation of the tables was provided by Lau-
rie A. Zenner, Esq., of the Minnesota bar.
In addition to the financial support for this study received from the Ameri-
can Bar Foundation, important support was also received from the American
Bar Endowment, the American Bar Association Section of Real Property, Pro-
bate and Trust Law, the John J. Leidy Foundation, of Baltimore, Maryland, the
Louis D. & Hortense G. Michaels Foundation of Baltimore, Maryland, the Leo
W. Friedenwald Memorial Fund of Baltimore, Maryland, and the Maryland Bar
Foundation.
7. The probate systems in each of the study states have undergone vary-
ing degrees of change since 1972 when the estates involved in this study were
probated. Important changes will be noted in this Article where relevant to the
analysis.
8. Arizona, Idaho, Louisiana, Nevada, New Mexico, Puerto Rico, Texas,
and Washington are also community property jurisdictions. F. Hoops, FAMILY
ESTATE PLANNING GumE § 21 (3d ed. 1982).
9. CAL. PROB. CODE §§ 901, 910-911 (West 1981).
10. Id. § 910.
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Many Americans from all parts of the country move to
Florida after retirement, in part because of its moderate death
tax." The study attempted to determine whether Florida's es-
tate administration system provides additional incentive for re-
tirees to settle there by reducing costs and providing prompt
estate settlement with minimal dispute. Moreover, the estate
administration system in Florida has been in flux in recent
years-the state legislature has substantially revised the pro-
bate laws to streamline the estate administration process.12
The study sought to measure the actual or probable effect of
these changes.
Estate administration in Massachusetts is relatively tradi-
tional and formal.13 This approach, which is representative of
the historical pattern of estate administration in the United
States, is still used in most states. Massachusetts thus stands
in contrast to Maryland and Texas, two states which have
deemphasized ongoing supervision of the estate administration
process by the probate court.
Maryland adopted an early draft of the U.P.C.,14 and its
probate law reflects a philosophy of minimizing court supervi-
sion of the estate administration process. Leaders of the Mary-
land probate bar also consider Maryland a state in which
corporate representatives (banks and trust companies) are
used extensively as fiduciaries in estate administrations. 5
Moreover, Maryland is unusual in that the probate courts and
registers of wills are responsible for supervising the collection
of death tax in situations that are handled wholly administra-
11. Florida's estate tax is equal to the amount of the federal tax credit, see
I.R.C. § 2011 (1982), less the amount paid to other states. FLA. STAT. ANN.
§ 198.02 (West Supp. 1983). Under this tax system, Florida receives the maxi-
mum revenue it can without detriment to taxpayers because estates pay no
more total tax than if there were no state death tax. See Survey of State Death
Tax Systems and of Selected Problems of Double Taxation of Real Property In-
terests, 14 REAL PROP., PROB. & TA J. 277, 308 (1979). But see Weissenberger, A
Comparison of Estate Taxes in the Southeas 5 U. FLA. L REV. 35, 35 (1952) ("It
has been said that one of the many factors that induce retired businessmen to
settle in Florida is the liberal estate tax law of that state. We can only partially
agree with that statement.... [T]he difference [between Florida and other
southeastern states] is not so great as to appear to be a deciding influence in
the choice of a permanent domicil.").
12. See, e.g., 1977 Legislation Affecting Trusts and Estates, 13 REAL PROP.,
PRoB. & Tlr'. J. 138, 146-50 (1978) (summarizing 1977 amendments).
13. MAss. ANN. LAws ch. 190-206 (Michie/Law. Coop. 1978 & Supp. 1983).
14. MD. EsT. & TRUSTS CODE ANN. §§ 1-101 - 12-103 (1974 & Supp. 1983).
15. Conversation with the late J. Nicholas Shriver Jr., Esq., of the Mary-
land bar (Oct. 1975).
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tively in most other states.16
Estate administration unsupervised by the probate court
has been available in Texas in varying degrees since 1848.17
Under the venerable Texas system of "independent administra-
tion," an executor is permitted to act entirely independent of
the probate court if certain preliminary requirements are satis-
fied.18 Because independent administration has long been
available and can be specified by the testator, the extent of its
use in Texas is a good measure of the public's evaluation of un-
supervised administration. Moreover, the mature patterns
found in Texas may indicate future developments in states
more recently adopting the concept. Texas was selected for the
study instead of states that had, at the time of the study, re-
cently enacted the unsupervised administration provisions of
the U.P.C. to alleviate concern that transitional usage patterns
may not reflect the effect the procedures have when attorneys
fully understand and accept the options available.
A sample of estate administrations in each study jurisdic-
tion was selected for intensive study. First, a sample of coun-
ties was chosen in each study state in a manner designed to
permit the results to be weighted and generalizations to be de-
rived for the entire state. In each study state, the counties se-
lected varied considerably in per capita income, population
density, and death rate.19
Next, a random sample was selected of resident decedents
dying during 1972 in each of the counties studied; the sample
was sufficiently large to fully represent the estate administra-
tion practices in that county and like counties throughout each
state.20 Decedents dying in 1972 were selected to ensure that
most of these estates would be closed when the data was gath-
ered in 1976. A search was made of probate court records and
tax department files to determine whether an estate adminis-
16. The Maryland estate tax return must be submitted "in duplicate to the
register of wills who shall certify to the Comptroller the amount of inheritance
tax paid in each case." MD. ANN. CODE art. 62A, § 4 (1983).
17. See generally Marschall, Independent Administration of Decedents' Es-
tates, 33 TEx. L. REV. 95, 97-99 (1954) (discussing origin of independent
administration).
18. At the time of this study, independent probate administration was per-
mitted only when provided for in the decedent's will and was therefore unavail-
able in all intestate cases. A subsequent amendment permits independent
administration in certain other testate and intestate situations. TEX. PROB.
CODE ANN. § 145 (Vernon 1980).
19. See Appendix I, infra, for a list of study counties and associated demo-
graphic characteristics.
20. A total of 23,600 decedents were selected for investigation.
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tration had been initiated or any documents had been filed for
any of the decendents in the selected sample.
Data on the administration of the selected estates were
gathered from four sources: 21 (1) probate court records; (2) in-
terviews with attorneys; (3) state death tax department
records; and (4) interviews with personal representatives, both
individual and corporate. 22
This Article focuses on the role of the attorney in the estate
administration process, drawing primarily on data collected in
interviews conducted in 1976 and 1977 with attorneys for 1,303
estates of persons dying in 1972. Each attorney interviewed
was asked generally about his or her estate administration
practice and specifically about the particular estate in the sam-
ple. Questions concerning the attorney's estate administration
practice related to the nature and size of the attorney's practice
and law firm, the attorney's position within the firm and tenure
and experience in law practice, and his or her opinion of spe-
cialization in estate administration. Questions regarding the
particular estate sampled for study sought to determine how
the administration came to be handled by the firm; the services
performed by the attorney, the personal representative, and
other parties to the estate administration; the length of time
taken to perform the services; the problems, if any, attributable
to court procedures and requirements, tax procedures and re-
quirements, and interpersonal relationships among the attor-
ney, personal representatives, and beneficiaries; and the fees
charged by the attorney and the personal representative. 23
Some attorneys with extensive estate administration practices,
particularly those practicing in rural counties, were interviewed
about more than one estate. The data presented in this Article,
however, reflect each attorney's responses only once, except for
data specifically relating to estate characteristics, which are in-
cluded for each estate for which interviews were conducted,
even if the same attorney handled more than one estate.
21. In Maryland, there were no tax department files from which to gather
data, although similar information was available from the probate court. Indi-
vidual personal representatives were not interviewed in California and Texas.
22. A more extensive description of the methodology used in the study is
on file at the Minnesota Law Review and available on request to the authors.
23. A copy of the questionnaire used to obtain information from attorneys
is available on request to the authors.
MINNESOTA LAW REVIEW
I. THE PROBATE BAR
The sampling process used for this study, which selected
for interview attorneys who were representative of all attor-
neys involved in the administration of estates of 1972 dece-
dents, produced data describing the general characteristics of
the probate bar in each study state. The data indicate that:
(1) most estate administration work is done by attorneys in
solo practice or small firms; (2) large and small firms have simi-
lar estate administration practices; (3) probate lawyers tend to
have been in practice longer than attorneys in general; (4) es-
tate administrations handled by law firms are usually done by
attorneys specializing in that area within the firm; and (5) es-
tate administration is closely related to estate planning and
thus the same attorneys usually handle both areas within a
firm.
A. CORRELATION BETWEEN FIRM AND ESTATE SIZE
Although attorneys who handle estate administration work
are found in firms of all sizes, most are either solo practitioners
or practice in firms having fewer than ten attorneys. Table 1.1
indicates the size of the interviewed attorney's firm, catego-
rized as solo practice, small firm practice (two to nine attor-
neys), medium firm practice (ten to thirty attorneys), and large
firm practice (over thirty attorneys). Though many law firms in
metropolitan areas are much larger than thirty attorneys, a fur-
ther breakdown of the large firm practice category is not useful
because the vast majority of lawyers practicing in the estate ad-
ministration area are solo or small firm practitioners by any
definition. Attorneys in solo or small firm practice handled be-
tween 85% and 95% of all estate administrations in the study
states (Table 1.1).
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TABLE 1.1
Percentage of Attorneys Handling Estate
Administrations
in Firms of Various Sizes
Cal. Fla. Md. Mass. Tex.
% % 91 % %
Solo Practitioners 48 33 37 48 36
2-9 Attorney Firms 40 52 56 47 53
10-30 Attorney Firms 4 11 6 4 4
31+ Attorney Firms 7 3 2 1 6
(N) (213) (197) (176) (218) (207)
The probate administration practices of different sized
firms have many similarities. For instance, the average size of
the probate estate, nonprobate estate, and gross estate2 4 did
not vary greatly between small and medium firms in any of the
five study states, nor even between small and large firms in
California and Florida (Table 1.2). Moreover, even the largest
law firms tended to handle mostly small estates (Table 1.3).
24. Although specific statutory definitions may vary among the study
states, for purposes of this Article "probate estate" refers to those assets of the
estate that are subject to the jurisdiction of the probate court and "nonprobate
estate" refers to those property interests that pass outside the court's jurisdic-
tion but are nevertheless subject to death taxation at decedent's death, such as
life insurance policies and property held in joint tenancy. "Gross estate" refers
to probate and nonprobate estates combined.
1115
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TABLE 1.3
Percentage of Probate Estates Handled by Attorneys
in Different Firm Sizes by Size and Type of
Probate Estate
Entire Sample
Estates to $60,000
Estates $60,000+
Individual Rep.
Corporate Rep.
(N)
Solo Practitioners
Estates to $60,000
Estates $60,000+
Individual Rep.
Corporate Rep.
(N)
2-9 Attorney Firms
Estates to $60,000
Estates $60,000+
Individual Rep.
Corporate Rep.
(N)
10-30 Attorney Firms
Estates to $60,000
Estates $60,000+
Individual Rep.
Corporate Rep.
(N)
31+ Attorney Firms
Estates to $60,000
Estates $60,000+
Individual Rep.
Corporate Rep.
(N)
Cal.
87
12
2
(244)
9O
10
0.6
(83)
Fla.
93
6
1
(271)
Md.
85
13
1
(258)
Mass.
97
3 12
0.4 2
(249) (271)
95 90 98 87
83 93 86 97 87
15 6 14 3 12
2 1 0.7 0.3 2
(134) (151) (162) (109) (143)
86 89
12 8
2 3
(9) (23)
67 89 84
90 94 40 55 88
The study, however, did uncover one major difference in
probate administration practices that was apparently based on
firm size. Large firm lawyers tended to represent a dispropor-
tionately greater percentage of large estates having corporate
representatives than did small firm lawyers and solo practition-
ers (Table 1.4). In California, for example, only 7% of the attor-
neys interviewed were associated with large firms, but they
represented 23% of the large estates having corporate repre-
sentatives. The contrast was even more extreme in Massachu-
setts, where only 1% of the attorneys interviewed were
MINNESOTA LAW REVIEW
TABLE 1.4
Percentage of Probate Estates of Different Sizes and
Types Handled by Law Firms of Different
Sizes
Cal. Fla. Md. Mass. Tex.
Entire Sample
Solo Practitioners 44 34 36 47 36
2-9 Attorney Firms 42 53 57 47 54
10-30 Attorney Firms 4 11 6 5 5
31+ Attorney Firms 10 3 2 1 6
(N) (244) (271) (258) (249) (271)
Estates to $60,000
Individual Rep.
Solo Practitioners 46 35 38 48 36
2-9 Attorney Firms 40 52 57 47 53
10-30 Attorney Firms 4 10 5 4 4
31+ Attorney Firms 10 3 0.9 0.6 6
(N) (137) (184) (119) (156) (166)
Estates $60,000+
Individual Rep.
Solo Practitioners 38 27 25 28 39
2-9 Attorney Firms 53 58 58 48 55
10-30 Attorney Firms 4 16 12 15 4
31+ Attorney Firms 5 0 5 10 2
(N) (75) (62) (118) (55) (76)
Corporate Rep.
Solo Practitioners 16 4 9 3 4
2-9 Attorney Firms 57 54 30 36 51
10-30 Attorney Firms 4 27 27 16 16
31+ Attorney Firms 23 16 34 45 29
(N) (32) (25) (21) (38) (29)
associated with large firms, but they represented 45% of the
large estates having corporate representatives. Interestingly,
large firm attorneys did not represent a disproportionate share
of large estates having individual representatives.
One might question whether the criteria used to identify
large estates is too low. For this analysis, large estates are de-
fined as estates having $60,000 or more in probate assets. At
the time of the administration of the estates in the study, only
estates valued at more than $60,000 were subject to federal es-
tate tax.25 Congress has subsequently enacted the Tax Reform
Act of 197626 and the Economic Recovery Tax Act of 198127
25. Act of Aug. 16, 1954, ch. 736, § 2052, 68A Stat. 3, 389 (repealed 1976).
26. Pub. L. No. 94-455, 90 Stat. 1520.
1118 [Vol. 68:1107
1984] THE ESTATE ADMINISTRATION ATTORNEY 1119
which revised the federal estate tax by substituting a unified
federal estate and gift tax credit for the previous $60,000 exemp-
tion.28 As a result, in 1984, estates valued at up to $325,000 are
not subject to federal estate tax.29 About 50% of the difference
between $60,000 in 1972 and $325,000 in current dollars, however,
represents inflation.30 The $60,000 definition of large estates is
significant in identifying for further analysis those estates of
1972 decedents that were required to file a federal estate tax re-
turn and that therefore required estate tax work. (Some 1972
estates having a probate estate size under $60,000 would also
have had a federal estate tax return filing obligation if the non-
probate assets, when combined with the probate assets, pro-
duced a gross estate in excess of $60,000.) Moreover, too few
estates in the sample would be considered large estates for sta-
tistical analysis if the present federal estate tax cutoff point
were used.
B. CHARACTERISTICS OF THE PROBATE BAR
Unfortunately, the dearth of statistical analyses of the legal
profession hinders meaningful comparisons between attorneys
in general and probate attorneys-the bar associations in only
three of the study states had conducted any sort of surveys of
the bar in general. It does appear, however, that on the average
probate attorneys are somewhat older than members of the bar
generally. A comparison of information gathered by the Florida
and Massachusetts state bar associations 31 concerning the
number of members in practice ten or more years with study
data addressing the issue for attorneys who handle estate ad-
ministrations supports this conclusion (Table 1.5). In Florida,
73% of the attorneys in the study reported that they had been
in practice for ten or more years, while only 41% of the attor-
neys included in the Florida bar survey had practiced ten or
more years. In Massachusetts, the comparison was 85% to 55%.
The sources of estate administration business 32 help to ex-
27. Pub. L. No. 97-34, 95 Stat. 172.
28. Tax Reform Act of 1976, Pub. L. No. 94-455, § 2001 (a) (2), 90 Stat. 1520,
1846; Economic Recovery Tax Act of 1981, Pub. L. No. 97-34, § 401(a)(1), 95 Stat.
172, 299 (codified at I.R.C. § 2010 (1982)).
29. I.R.C. § 2010 (1982).
30. THE WORLD ALMANAC AND BOOK OF FACTS 1984, at 58.
31. Florida: The 1977 Florida Bar Survey, 52 FLA. B.J. 10 (1978); The 1975
Florida Bar Survey, 49 FLA. B.J. 520 (1975). Massachusetts: ECONOMIC SURVEY
CONDUCTED BY THE MASSACHUSETTS BAR ASSOCIATION 1973 (1975) (pamphlet).
32. See infra Section IV.
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TABLE 1.5
Practice Longevity: Comparison of Bar Economic
Surveys and Probate Study Data
Percentage in Practice Ten or
More Years
Fla. Mass.
%(N) % (N)
Bar Economic Surveys 41 55
Probate Study Interviews 73 (197) 85 (218)
plain these differences in longevity of practice. The attorney
handling an estate administration is frequently the same attor-
ney who drafted the decedent's will or performed other legal
work for the decedent before death. Consequently, the longer
an attorney is in practice, the more opportunities he or she will
have to probate the estates of deceased clients.
Other than being older, probate attorneys appear to differ
little as a group from other lawyers. A comparison of the study
data and the data gathered in the Florida, Massachusetts, and
Maryland state bar surveys3 3 shows little variance between
probate practitioners and the bar generally as to the proportion
of lawyers practicing independently or in a small firm (Table
1.6). In Florida, for example, 85% of the probate attorneys in-
terviewed were solo practitioners or in firms of nine or fewer
attorneys, as compared with 84% of the Florida bar generally.
TABLE 1.6
Firm Size: Comparison of Bar Economic Surveys
and Probate Study Data
Fla. Md. Mass.%7 % %1
Bar Economic Surveys 84* 35** 51*
Probate Study 85*** 37**** 48****
(N) (197) (176) (218)
* Ten or Fewer Attorneys
** Solo Attorneys and Space Sharers
*** Nine or Fewer Attorneys
**** Solo Attorneys
33. Maryland: 1975 Economic Survey of the Maryland State Bar Associa-
tion, 9-10 MD. B.J., June 1976, at 33. For Florida and Massachusetts, see supra
note 31.
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TABLE 1.7
Percentage of Practice Spent on Predeath Estate
Planning
CaL Fla. Md. Mass. Tex.
%(N) % (N) % (N) % (N) % (N)
Entire Sample 17 (208) 12 (190) 13 (163) 13 (205) 13 (196)
Specialists in
Planning 22 (131) 18 (95) 21 (73) 24 (84) 24 (62)
Nonspecialists in
Planning 8 (76) 7 (95) 8 (88) 8 (120) 7 (132)
Moreover, notwithstanding the lack of data, all indications
support the hypothesis that no other significant differences ex-
ist between probate lawyers and other lawyers. Some sub-
specialties practiced by a relatively small number of attorneys
may attract individuals who differ significantly from other
members of the bar. For example, engineering or scientific
training may be expected to be uniquely common among attor-
neys practicing patent law. Estate administration, however, is
one of the most common matters handled by attorneys34 and,
as a result, many attorneys have experience in this area. Con-
sequently, it is unlikely that any other type of "uniqueness"
characterizes probate administration attorneys.
C. RELATION BETWEEN ESTATE ADMIISTRATION AND ESTATE
PLANNING
Conceptually, estate administration may be viewed as part
of the larger probate and trust law field which also includes
predeath estate planning. The data collected in this study indi-
cate that generally the subfields of estate administration and
predeath estate planning are joined in practice. For instance,
although the attorneys interviewed were chosen from attorneys
of record in probate proceedings, they reported spending con-
siderable time on predeath estate planning (Table 1.7). Addi-
tionally, attorneys in every study state who described
themselves as specialists in estate administration reported de-
voting a greater proportion of their time to estate planning mat-
ters than did attorneys who considered themselves
nonspecialists. Moreover, attorneys who considered them-
selves specialists in one of the areas often considered them-
selves specialists in the other area. Among respondents who
classified themselves as specialists, at least half considered
34. B. CURRAN, THE LEGAL NEEDS OF THE PUBUC 143 (1977).
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TABLE 1.8
Percentage of Respondents Describing Themselves
as Specialists
Cal. Fla. Md. Mass. Tex.
Both Administration
and Planning 54 42 35 29 29
Administration Only 19 19 10 12 25
Planning Only 4 1 4 3 1
Neither 23 38 51 56 44
(N) (201) (193) (169) (215) (194)
themselves specialists in both areas (Table 1.8). Finally, a high
proportion of a firm's estate planning work was performed by
the estate administration department. In every study state,
TABLE 1.9
Portion of Firm's Estate Planning Work Done by
Attorneys in Estate Administration
Department
Cal. Fla. Md. Mass. Tex.
Entire Sample*
76%-100% 67 81 84 75 93
51%-75% 17 13 6 9 20
26%-50% 8 1 3 3 4
0%-25% 9 5 7 13 4
(N) (143) (139) (83) (89) (80)
2-9 Attorney Firms
76%-100% 63 81 89 75 68
51%-75% 18 12 6 10 26
26%-50% 9 2 4 3 5
0%-25% 10 5 1 12 2
(N) (82) (90) (53) (51) (49)
10-30 Attorney Firms
76%-100% 83 49 57 73 50
51%-75% 3 42 6 9 29
26%-50% 6 0 0 0 0
0%-25% 8 10 36 19 21
(N) (9) (15) (12) (13) (9)
31+ Attorney Firms
76%-100% 83 100 81 91 98
51%-75% 15 0 0 8 0
26%-50% 2 0 9 0 0
0%-25% 0 0 10 7 2
(N) (11) (5) (7) (14) (ps)
* Solo practitioners are excluded.
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more than two-thirds of the respondents from firms with estate
administration departments reported that attorneys in that de-
partment handled between 76% and 100% of the firm's estate
planning work (Table 1.9).
The close relationship between estate administration and
estate planning is not surprising. There is a natural progres-
sion in representing a client from estate planning to estate ad-
ministration. An attorney who represents individual clients
will very often prepare wills for the clients and on their deaths
be requested to handle the administration of the estate. In ad-
dition, estate administration and estate planning share a com-
mon knowledge base. Knowledge of estate administration
practices, including death taxation, is essential to competent
estate planning work. Conversely, an attorney who has become
skilled in estate planning work will have anticipated many es-
tate administration problems and will be readily equipped to
deal with them. Thus, it is both logical and efficient for attor-
neys to handle both estate administration and estate planning
matters.
I. SPECIALIZATION
Perhaps in no field of law do more attorneys practice
at some time in their career than in estate planning
and probate.35
The perception that the probate and trust law area is one of
the last preserves of general practice apparently is widespread.
After all, should not any lawyer be able to draft a will and pro-
bate an estate?
Should the probate and trust law area be recognized appro-
priately as a practice specialty? A majority of attorneys in the
five study states who practiced probate and trust law believe it
should be so recognized. Many of these attorneys described
themselves as specialists in the area; the practices of those who
so described themselves differed in some basic respects from
the practices of self-acknowledged nonspecialists. Moreover,
many attorneys, both self-described specialists and self-ac-
knowledged nonspecialists, favored the formal recognition and
certification of probate and trust law specialists.
35. Tentative Standards for Specialization in Estate Planning and Probate
Law, 10 REAL PROP., PROB. & TR. J. 622, 624 (1975).
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TABLE 2.1
Percentage of Attorneys in Firms with One or More
Attorneys in Estate Planning and/or Estate
Administration
Cal. Fla. Md. Mass. Tex.
% (N) % (N) % (N) % (N) % (N)
Entire Sample 67 (130) 83 (135) 53 (129) 54 (132) 44 (126)
Solo Practitioners * * * * *
2-9 Attorney Firms 84 (108) 83 (110) 53 (104) 49 (98) 53 (102)
10-30 Attorney Firms 100 (9) 87 (18) 86 (16) 96 (17) 84 (12)
31+ Attorney Firms 89 (13) 72 (7) 100 (9) 100 (17) 93 (12)
* No response was received in this category.
A. GENERAL CHARACTERISTICS OF SPECIALIZATION
The law firm setting has an effect on specialization in es-
tate administration work. The larger the firm, the more likely it
was that one or more attorneys in the firm specialized in estate
planning, estate administration, or both (Table 2.1). Further,
the larger the firm, the more likely it was that paralegal person-
nel specializing in estate administration work were used to as-
sist attorneys (Table 2.2),36 a further indication that firms tend
to regard estate administration as a specialty.
The attorneys interviewed were asked whether they con-
TABLE 2.2
Percentage of Attorneys in Firms that Currently
Employ Paralegal Personnel to Assist in
Estate Administration
Cal. Fla. Md. Mass. Tex.
% (N) % (N) % (N) % (N) % (N)
Entire Sample 21 (210) 24 (197) 17 (174) 14 (216) 13 (203)
Solo Practitioners 11 (81) 12 (62) 17 (46) 7 (85) 4 (77)
2-9 Attorney Firms 20 (108) 31 (110) 13 (103) 16 (97) 9 (102)
10-30 Attorney Firms 90 (9) 6 (18) 38 (16) 37 (17) 23 (12)
31+ Attorney Firms 74 (12) 85 (7) 82 (9) 85 (17) 91 (12)
36. The number of paralegals performing estate administration work does
not increase proportionately to increasing firm size. The following table indi-
cates the mean number of paralegals employed to do estate administration
work.
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sidered themselves to be specialists in estate administration, or
estate planning, or both. As noted above, a substantial percent-
age of attorneys were self-described specialists (Table 2.8).
The Massachusetts attorneys handling estate administrations
were the least likely among the five states to view themselves
as specialists, yet 44% considered themselves specialists with
respect to some aspects of estate administration and estate
planning. At the other extreme, 77% of the California respon-
dents considered themselves specialists.
Without further study, it is difficult to choose among a
number of plausible explanations for the differences among the
states in the extent to which the respondents described them-
selves as specialists. These differences may reflect the educa-
tive effect of a state bar's formal policy on specialization.
California, Florida, and Texas had specialization programs in
operation when the attorneys were interviewed in 1975 and
1976;37 attorneys in these three states were more likely to de-
scribe themselves as specialists than were attorneys in Mary-
land or Massachusetts, states which did not have such
programs at that time.38 Of course, the state bar's formal policy
on specialization may be the result rather than the educative
cause of the practices and opinions of its members.
Moreover, other factors may account for these differences.
The number of attorneys per capita, the organization of the
profession, and the strength of the state economy all may influ-
ence the degree of specialization. Statutory limitations on at-
torneys' fees in probate 39 may compel attorneys to handle a
large volume of probate matters in order to do the work profita-
bly. Relatively high fees, by contrast, might make probate work
attractive to many attorneys and thus lead to less
specialization.
Whatever the explanation, large numbers of attorneys
practicing in the probate area in each of the study states con-
sidered themselves specialists. On the average, self-described
TABLE 36
CaL Fla. Md. Mass. Tex.
mean (N) mean (N) mean (N) mean (N) mean (N)
Entire Sample 1.5 (50) 0.8 (41) 1.3 (37) 9.2 (35) 1.4 (21)
Solo Practitioners 1.3 (14) 0.6 (6) 0.8 (5) 0.9 (3) 0.7 (2)
2-9 Attorney Firms 1.2 (19) 0.7 (26) 1.3 (20) 12.6 (14) 1.5 (8)
10-30 Attorney Firms 1.2 (6) 1.2 (3) 1.3 (5) 2.2 (5) 0.4 (1)
31+ Attorney Firms 2.7 (11) 1.3 (6) 2.0 (7) 7.7 (13) 1.7 (10)
37. Anderson, Status Report on Lawyer Specialization, 1978 UTAH L REV.
681, 682.
38. Id. at 685.
39. See, e.g., CAL PROB. CODE §§ 910-911 (West 1981).
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specialists had more training and experience in probate admin-
istration, spent more hours in continuing education, handled
more estate administrations, and prepared more federal estate
tax returns, state death tax returns, and fiduciary income tax
returns than self-acknowledged nonspecialists.
TABLE 2.3
Years Practicing Law
Entire Sample
Specialists in
Administration
Nonspecialists in
Administration
Mean Number of Years
Cal. Fla. Md. Mass.
mean (N) mean (N) mean (N) mean (N)
23 (210) 18 (195) 24 (176) 24 (218)
Tex.
mean (N)
23 (206)
23 (150) 19 (130) 25 (86) 25 (111) 24 (108)
22 (58) 17 (65) 23 (88) 24 (107) 21 (96)
Percentage of Attorneys Practicing at Least Five or Ten Years
Cal. Fla. Md. Mass.% % %7 %0
Entire Sample
5 Years or More
10 years or more
(N)
Specialists in
Administration
5 Years or More
10 Years or More
(N)
Nonspecialists in
Administration
5 Years or More
10 Years or More
(N)
96 92 98 95 97
83 73 86 85 87
(213) (197) (176) (218) (207)
98 93
85 79
(150) (131)
96 100 99
89 85 91
(86) (111) (108)
99 91
83 83
(88) (107)
Despite their more intensive experience in estate adminis-
tration, however, specialists had practiced neither generally nor
in probate administration much longer than nonspecialists 4 °
(Tables 2.3, 2.4). The similarity in length of practice between
specialists and nonspecialists may be hypothetically explained
by two archetypical routes to the acquisition of specialist sta-
tus. The "elder statesman" pattern is followed by the general
practitioner, perhaps in a solo or small firm practice, who, as
the years go by, devotes more and more time to probate admin-
istration work as his or her clients grow older and he or she ad-
vises them in the planning and administration of their estates.
40. See, e.g., supra, Table 1.6.
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The elder statesman does not set out to become a specialist in
estate administration, but grows into such a role. The "young
turk" specialist, perhaps associated with a large law firm with a
departmentalized structure, selects or is assigned a large vol-
ume of estate administration matters early in his or her career
and becomes a specialist rather quickly.
TABLE 2.4
Years Practicing Law in Estate Administration
Entire Sample
Specialists in
Administration
Nonspecialists in
Administration
Entire Sample
Specialists in
Administration
Nonspecialists in
Administration
Mean Number of Years
Cal. Fla Md. Mass.
mean (N) mean (N) mean (N) mean (N)
20 (208) 16 (194) 22 (176) 22 (218)
Tex.
mean (N)
21 (206)
20 (149) 17 (130) 21 (86) 23 (111) 22 (108)
20 (57) 15 (64) 23 (88) 22 (107)
Percentage Reporting Five Years or More
Cal. Fla. Md. Mass.
% (N) % (N) % (N) % (N)
94 (213) 87 (197) 94 (176) 92 (218)
20 (96)
Tex.
% (N)
96 (207)
97 (150) 90 (131) 94 (86) 100 (111) 98 (108)
95 (58) 84 (65) 94 (88) 86 (107) 94 (97)
Self-described specialists, however, did spend a higher pro-
portion of their time on estate administration than did self-ac-
knowledged nonspecialists (Tables 2.5-2.10). Self-described
specialists in each study state handled more new estate admin-
istrations annually, and in the five-year period prior to the in-
terviews, than did self-acknowledged nonspecialists. In each
study state, the average annual number of new probate pro-
ceedings reported by specialists was approximately twice the
number reported by nonspecialists. Without exception, in each
study state, self-described specialists in estate administration
reported having prepared more federal estate tax returns, state
death tax returns, and fiduciary income tax returns in the five-
year period prior to the interviews.
It should be noted, however, that even self-described spe-
cialists generally did not limit themselves exclusively to estate
administration matters. Indeed, considerable numbers of self-
described specialists spent less than one-third of their profes-
sional time in estate administration (Table 2.5). This lack of
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exclusivity may distinguish lawyer specialists from specialists
in other professions who may tend to practice more exclusively
in their specialty areas.
TABLE 2.5
Percentage of Practice Spent on Administration
Entire Sample*
Specialists in
Administration
Nonspecialists in
Administration
CaL
mean (N)
33 (210)
Mean
Fla.
mean (N) m
23 (194)
38 (150) 31 (129)
19 (58) 11 (65)
Percentage
CaL Fla.% 17
Md. Mass.
ean (N) mean (N)
21 (164) 27 (208)
33 (82) 38 (107)
13 (81) 18 (101)
Entire Sample
33% or More
50% or More
(N)
Specialists in
Administration
33% or More
50% or More
(N)
Nonspecialists in
Administration
33% or More
50% or More
(N)
40 27 18 33 27
25 13 10 17 16
(213) (197) (176) (218) (207)
53 43
33 20
(150) (131)
37 58 41
19 28 24
(86) (111) (108)
7 16
2 9
(88) (107)
* Pre-death estate planning is excluded.
Tex.
mean (N)
25 (200)
32 (106)
16 (92)
Mass. Tex.% TO
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TABLE 2.6
New Probate Proceedings Per Year Handled by
Attorney
Entire Sample
Specialists in
Administration
Nonspecialist in
Administration
Cal. Fla. Md. Mass. Tex.
mean (N) mean (N) mean (N) mean (N) mean (N)
19 (206) 20 (192) 12 (157) 19 (206) 19 (202)
23 (147) 28 (128) 16 (76) 26 (101) 24 (106)
10 (57) 9 (64) 9 (79) 13 (105) 13 (94)
TABLE 2.7
Number of Estate Administrations Handled by
Attorney During the Most Recent Five-
Year Period
Mean
Entire Sample
Specialists in
Administration
Nonspecialists in
Administration
Entire Sample
25 or More
30 or More
(N)
Specialists in
Administration
25 or More
30 or More
(N)
Nonspecialists in
Administration
25 or More
30 or More
(N)
Cal. Fla
mean (N) mean (N)
105 (208) 84 (188)
m
Md- Mass.
ean (N) mean (N)
58 (165) 92 (200)
126 (149) 115 (125) 80 (79)
48 (57) 35 (63) 42 (85)
Percentages
Cal. Fla.
91 %
83 72
77 64
(213) (197)
93
90
(150)
60
49
(58)
84
76
(131)
52
46
(65)
Tex.
mean (N)
77 (197)
141 (97) 101 (104)
59 (103) 49 (91)
Md. Mass. Tex.
63 72 77
57 65 70
(176) (218) (207)
68 85 88
65 84 83
(86) (111) (108)
58 63
50 50
(88) (107)
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TABLE 2.8
Number of Federal Estate Tax Returns Prepared by
Attorney in Most Recent Five-Year Period
Mean Number of Returns
Cal. Fla. Md. Mass. Tex.
(N) (N) (N) (N) (I
Entire Sample
Specialists in
Administration
Nonspecialists in
Administration
21 (209) 16 (196) 16 (167)
24 (149) 25 (131) 22 (80)
11 (58) 2 (65) 13 (85)
Percentage
19 (207) 26 (203)
32 (103) 35 (105)
10 (104) 14 (96)
Md. Mass. Tex.
Entire Sample
10 or More
25 or More
Specialists in
Administration
10 or More
25 or More
Nonspecialists in
Administration
10 or More
25 or More
% (N) % (N) % (N) % (N)
63 (209) 34 (196)
32 (213) 20 (197)
74 (149) 51 (131)
39 (150) 32 (131)
% (N)
50 (167) 55 (208) 65 (203)
22 (176) 32 (218) 29 (207)
74 (80) 79 (103) 90 (105)
31 (86) 52 (111) 58 (108)
34 (58) 7 (65) 35 (85) 37 (104) 35 (96)
13 (58) 1 (77) 14 (88) 18 (107) 16 (97)
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TABLE 2.9
Number of Inheritance Tax (State Death Tax)
Returns Prepared by Attorney During Most
Recent Five-Year Period
Mean
Entire Sample
Specialists in
Administration
Nonspecialists in
Administration
mean (N)
96 (208)
113 (149)
51 (57)
Fla. *
Percentage
Cal. Fla.*
Entire Sample
25 or More
30 or More
(N)
Specialists in
Administration
25 or More
30 or More
(N)
Nonspecialists in
Administration
25 or More
30 or More
(N)
78
75
(213)
86
85
(150)
Md. Mass. Tex.
mean (N) mean (N) mean (N)
15 (166) 87 (198) 48 (200)
17 (79) 139 (96) 60 (106)
13 (85) 51 (102) 32 (92)
Md. Mass. Tex.
20
14
(176)
69 60
60 51
(218) (207)
24 81 81
19 76 72
(86) (111) (108)
17 60
11 48
(88) (107)
* Because Florida has an estate tax equal to the federal estate tax credit for
state death tax, this information is inapplicable to Florida attorneys.
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TABLE 2.10
Number of Fiduciary Income Tax Returns Prepared
by Attorney During Most Recent Five-Year
Period
Mean Number of Returns
Cal. Fla. Md. Mass. Tex.
(N) (N) (N) (N) (N)
Entire Sample 24 (210) 9 (195) 22 (165) 36 (202) 6 (204)
Specialists in
Administration 29 (150) 14 (130) 35 (80) 63 (100) 8 (108)
Nonspecialists in
Administration 12 (58) 2 (65) 14 (83) 17 (102) 3 (94)
Percentage Reporting 30 or More
Cal. Fla. Md. Mass. Tex.
% (N) % (N) % (N) % (N) % (N)
Entire Sample 18 (213) 9 (197) 21 (176) 30 (218) 6 (207)
Specialists in
Administration 20 (150) 14 (131) 34 (86) 43 (111) 8 (108)
Nonspecialists in
Administration 12 (58) 3 (65) 14 (88) 20 (107) 3 (97)
B. FORmAL RECOGNITION OF SPECIALIZATION
Throughout the past decade, the organized bar has debated
whether legal specialties should be formally recognized. 41 At-
torney opinion has fluctuated.42
California was the first state to certify legal specialties, rec-
ognizing specialties in taxation, criminal law, and workers'
compensation,43 but not in probate and trust law. The Califor-
41. See, e.g., Fromson, The Challenge of Specialization: Professionalism at
the Crossroads, 48 N.Y. ST. B.J. 540 (1976); Fuller, Specialization is the Divide
and Conquer of Intellectuals by Musclemen, 1 STUDENT LAw., Sept. 1972, at 24;
Wilson, Specialization" Formal Recognition is Needed Quickly, 48 MICH. ST.
B.J., Feb. 1969, at 24.
42. For example, the California pilot program was approved by the
Supreme Court of California in 1971, implemented in 1973, and revised in 1975
and 1976. A proposal to expand the program and make it permanent, including
certification of the probate area, however, encountered resistance within the
bar, "with the result that it will remain a pilot program, will expand more
slowly and will be subjected to reexamination and a study of alternatives, in-
cluding a possible designation program." STANDING COMM. ON SPECIALIZATION,
A.B.A., INFO. BULL. No. 6, STATE STATUS REPORT 3 (Jan. 1980) [hereinafter cited
as A.B.A. BULL.].
43. See CAL. Bus. & PROF. CODE § 6076 (West 1974); supra note 42; see also
New Standards Set for Certification and Recertification of Legal Specialists, 50
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nia program attempts to distinguish attorneys with special ex-
perience and competence by various requirements, including a
written examination.
Florida and Texas were also among the first states to recog-
nize legal specialties. The Florida approach4 4 permits attorneys
to list areas of practice including "estate planning and adminis-
tration" in classified advertisements in the telephone book.
This plan was in effect at the time probate study interviews
were conducted in Florida. The Texas program is similar to
California's and undertakes to certify attorneys rather than
only permitting self-designation. 4 5 At the time the study inter-
views took place, Texas had initiated a pilot program of certifi-
cation in labor law, criminal law, and family law. In 1977 Texas
expanded the program to include probate and trust law.
In the Maryland and Massachusetts bars, however, there
had been significantly less movement toward the formal recog-
nition of legal specialties at the time of the interviews. State
bar association committees were considering the policy ques-
tions raised by the growth of legal specialties, but no plan had
been adopted.46
A large number of attorneys in each study state favored
specialization certification in the entire probate and trust law
area (Table 2.11). In California, Florida, and Texas, the study
states that to some extent already recognized specialties, a ma-
jority of attorneys practicing in the estate administration area
favored such certification. In Maryland and Massachusetts,
fewer attorneys favored specialization certification, but the pro-
portion that favored such certification was still substantial-
more than 40% in Maryland and over 30% in Massachusetts.
J. ST. B. CAL. 309 (1975); Standards for Specialization Announced, 48 J. ST. B.
CAL. 80 (1973).
44. The Florida Supreme Court approved specialization in In re Florida
Bar, 319 So. 2d 1 (Fla. 1975). For the complete text of the Florida specialization
program, see FLA. STAT. ANN. INTEGRATION R. art. XXI (West 1983); FLA. STAT.
ANN. INTEGRATION BYLAw art. XX (West 1983). The Florida plan now allows
self-designation in 26 areas. See FLA. STAT. ANN. INTEGRATION BYLAw art. XX,
§ 4(b), Schedule A (West 1983).
45. In 1974, the Texas Supreme Court approved "The Texas Plan for Rec-
ognition and Regulation of Specialization in the Law." See Texas Supreme
Court Minute Book 195-210 (July 16, 1974). In 1977, the court approved amend-
ments to the plan. See Texas Supreme Court Minute Book 335-37 (July 25,
1977). In addition to adding probate and trust specialization, the court also ap-
proved specialization in the fields of trial law and civil law in the 1977
amendments.
46. On July 12, 1980, the Maryland State Bar Association rejected, by an
overwhelming vote, the plan of specialization presented by its Special Commit-
tee on Specialization. 85 MD. ST. B.A. TRANSACTIONS 239 (1980).
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TABLE 2.11
Percentage of Attorneys Favoring Specialization
Certification in the Entire Area of Probate
and Trust Law
Cal. Fla. Md. Mass. Tex.
% (N) % (N) % (N) % (N) % (N)
Entire Sample 60 (201) 61 (193) 41 (173) 32 (215) 56 (196)
Solo Practitioners 66 (77) 58 (61) 34 (45) 32 (84) 56 (73)
2-9 Attorney Firms 43 (104) 67 (108) 40 (104) 30 (98) 53 (101)
10-30 Attorney Firms 97 (8) 52 (18) 82 (16) 51 (17) 51 (11)
31+ Attorney Firms 100 (12) 33 (6) 74 (8) 74 (16) 91 (11)
Specialists in
Administration 67 (148) 63 (129) 50 (84) 39 (110) 54 (101)
Nonspecialists in
Administration 40 (52) 58 (64) 37 (87) 27 (105) 59 (93)
Specialists in
Planning 67 (130) 67 (95) 48 (73) 52 (86) 67 (61)
Nonspecialists in
Planning 51 (71) 57 (98) 40 (92) 31 (128) 51 (133)
Nonspecialists in
Either Area 32 (42) 60 (61) 36 (77) 29 (100) 58 (91)
These differences in attitude toward specialization parallel
the differences in the proportion of respondents who identified
themselves as specialists. In states with a relatively high pro-
portion of self-identified specialists in the probate and trust law
area, a relatively high proportion of attorneys favored such spe-
cialization certification. In states with a relatively low propor-
tion of self-identified specialists, a relatively low proportion of
attorneys favored specialization certification. In turn, these
proportions correspond roughly to the formal position of the or-
ganized bar in these states as regards formal recognition of le-
gal specialties. Each of these parallel patterns may be
explanatory of the others, but unraveling the causal sequence
is beyond the scope of this Article.
Although self-described specialists in estate administration
were, for the most part, more likely to favor specialization certi-
fication of probate and trust law than self-acknowledged non-
specialists, substantial numbers of the nonspecialists also
favored specialization certification (Table 2.11). In fact, in
Texas, 59% of the nonspecialists favored certification compared
to 54% of specialists. Clearly, many nonspecialists were willing
to accord recognition to the area as an identifiable legal
specialty.
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TABLE 2.12
Percentage of Attorneys Favoring Specialization
Certification in at Least Some Area of
Probate and Trust Law
Cal. Fla. Md. Mass. Tex.
% (N) % (N) % (N) % (N) % (N)
Entire Sample 83 (200) 90 (190) 61 (164) 50 (202) 75 (194)
Solo Practitioners 84 (77) 91 (61) 42 (41) 46 (78) 69 (72)
2-9 Attorney Firms 79 (103) 87 (105) 67 (101) 51 (96) 76 (100)
10-30 Attorney Firms 100 (8) 99 (18) 98 (15) 88 (15) 73 (11)
31+ Attorney Firms 100 (12) 100 (6) 84 (7) 83 (13) 98 (11)
Specialists in
Administration 88 (147) 88 (127) 74 (79) 54 (102) 78 (100)
Nonspecialists in
Administration 72 (52) 93 (63) 52 (83) 48 (100) 70 (92)
Specialists in
Planning 84 (129) 84 (93) 69 (68) 56 (78) 81 (61)
Nonspecialists in
Planning 82 (71) 95 (97) 58 (88) 48 (123) 72 (131)
Nonspecialists in
Either Area 68 (42) 96 (60) 53 (74) 45 (95) 70 (90)
Differences in attitude toward specialization were apparent
among attorneys practicing in different firm sizes as well, al-
though the relationship was complex. In Florida, the larger the
attorney's firm, the less likely he or she was to favor specializa-
tion certification of the entire probate and trust law area (Table
2.11). In the other study states, the larger the attorney's firm,
the more likely he or she was to favor specialization certifica-
tion of the area. A clearer pattern emerged, however, with re-
spect to the respondents' views on specialization certification
when they were questioned about certification of an area nar-
rower than the entire probate and trust law field. In all of the
study states, including Florida, the larger the firm, the more
favorable the attorney's attitude toward specialization certifica-
tion in at least some area of probate and trust law. (Table 2.12).
Respondents in California and Florida, states in which a
high proportion of attorneys reported that they considered
themselves to be specialists in estate administration, were
most favorably disposed toward specialization certification,
both in general and in narrower subspecialties. In addition, the
organized bar in both of these states had undertaken some pro-
gram of formal recognition of legal specialties at the time of the
interviews. The data thus suggest a progression: attorneys in
1135
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larger firms are more likely to favor specialization certification
in general; where specialization is more advanced, large firm at-
torneys remain most favorable toward specialization certifica-
tion but prefer certification of narrower subspecialties such as
estate administration, estate planning, estate tax planning, or
pension and profit sharing (Tables 2.12, 2.13).
Although large firm attorneys were more inclined to favor
specialization certification, substantial percentages of small
firm and solo practitioners also favored some form of speciali-
TABLE 2.13
Percentage of Attorneys Favoring Specialization in
Narrower Subspecialties Within the Area
of Probate and Trust Law
Estate Administration
CaL Fla. Md. Mass. Tex.
Entire Sample
Solo Practitioners
2-9 Attorney Firms
10-30 Attorney Firms
31+ Attorney Firms
Specialists in
Administration
Nonspecialists in
Administration
Specialists in
Planning
Nonspecialists in
Planning
Nonspecialists in
Either Area
Entire Sample
Specialists in
Administration
Nonspecialists in
Administration
Specialists in
Planning
Nonspecialists in
Planning
Nonspecialists in
Either Area
% (N)
39 (200)
46 (77)
32 (103)
14 (8)
54 (12)
% (N)
51 (83)
49 (27)
40 (42)
71 (9)
100 (5)
% (N)
6 (93)
0 (28)
10 (57)
0 (4)
22 (4)
% (N)
4 (149)
3 (63)
2 (66)
36 (10)
0 (10)
39 (148) 58 (50) 2 (41) 7 (68)
39 (51) 45 (33) 8 (50) 2 (81)
38 (130) 44 (33) 2 (35) 6 (55)
41 (70) 55 (50) 8 (52) 2 (94)
33 (41) 48 (30) 9 (43) 0 (76)
Pension & Profit Sharing
Cal. Fla. Md.
% (N) % (N) % (N)
66 (199) 72 (83) 25 (93)
Mass.
% (N)
16 (149)
68 (147) 66 (50) 33 (41) 16 (68)
59 (57) 78 (33) 22 (50) 16 (81)
60 (129) 52 (33) 26 (35) 25 (55)
73 (70) 81 (50) 27 (52) 12 (94)
54 (41) 83 (30) 25 (43) 9 (76)
32 (65)
28 (61)
38 (36)
28 (90)
26 (59)
Tex.
% (N)
42 (121)
49 (62)
34 (58)
52 (35)
39 (85)
35 (56)
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TABLE 2.13 (cont.)
Estate Planning
Entire Sample
Specialists in
Administration
Nonspecialists in
Administration
Specialists in
Planning
Nonspecialists in
Planning
Nonspecialists in
Either Area
Entire Sample
Specialists in
Administration
Nonspecialists in
Administration
Specialists in
Planning
Nonspecialists in
Planning
Nonspecialists in
Either Area
Cal.
% (N)
47 (201)
Fla.
% (N)
69 (83)
Md.
% (N)
20 (93)
Mass.
% (N)
17(149)
42 (148) 65 (50) 40 (41) 16 (68)
61 (52) 73 (33) 8 (50) 18 (81)
37 (130) 47 (33) 35 (35) 19 (55)
60 (71) 79 (50) 12 (52) 17 (94)
57 (42) 78 (30) 9 (43) 14 (76)
Estate
Cal.
% (N)
55 (201)
Tax Planning
Fla. Md.
% (N) % (N)
72 (83) 27 (93)
Mass.
% (N)
17(149)
52 (148) 64 (50) 41 (41) 13 (68)
62 (52) 81 (33) 20 (50) 20 (81)
48 (130) 51 (33) 36 (35) 19 (55)
65 (71) 82 (50) 24 (52) 17 (94)
58 (42) 87 (30) 22 (43) 16 (76)
zation certification in probate and trust law. This, in itself, is
an important indication of the extent to which probate and
trust law has become a specialty area in legal practice.
C. THE ABA APPROACH TO SPECIALIZATION IN PROBATE AND
TRUST LAW
The bar has been wrestling with the issue of legal speciali-
zation in recent years.47 Traditionally, specialty practice has
been formally recognized only in the limited areas of patent,
trademark, and admiralty law, but recently some state bars
have adopted procedures for certification or self-designation of
other specialties.48 Moreover, the advent of advertising has led
47. See Brink, Let's Take Specialization Apart, 62 A.B.A. J. 191, 192 (1976);
Fromson, supra note 41, at 540.
48. Arizona, California, South Carolina, and Texas adopted certification
plans; Florida, Georgia, Iowa, and New Mexico chose self-designation programs.
A.B.A. BuLL., supra note 42, at 23-28.
Tex.
% (N)
39(125)
42 (65)
35 (59)
42 (36)
38 (88)
39 (57)
Tex.
% (N)
44(123)
50 (63)
37 (59)
44 (34)
43 (88)
35 (57)
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to the publication of lawyers' specialties. 49 Thus national, state,
and local bar associations are now considering whether and
how to regulate specialization in the legal profession to best
serve the interests of the public and the profession.5 0
Bar association specialization plans are of two principal
types: certification plans and self-designation plans. Under a
certification plan, a standard-setting body certifies that qualify-
ing attorneys have met certain formal standards, sometimes in-
cluding written or oral examinations. Under a self-designation
plan, attorneys claiming certain experience and continuing
practice in a particular area may classify and advertise them-
selves as specialists without formal review. Under some plans,
special criteria in "grandfather clauses" treat established attor-
neys more leniently than newcomers. 5 1
The work of the specialization committee of the Probate
and Trust Division of the American Bar Association Section on
Real Property, Probate and Trust Law illustrates the issues and
approaches involved in the recognition and regulation of legal
specialties.5 2 The committee chose a certification plan over a
self-designation plan to give the public more assurance of spe-
cial competence. Certification, however, requires measurement
of qualifications, and setting certification standards has proven
difficult.5 3
The specialization committee issued its final recommenda-
tions in June 1978, after publishing three earlier drafts.5 4 The
49. See Stein, Should Lawyers Publicize?, 11 TRIL, July-Aug. 1975, at 18.
50. See A.B.A. BuLL., supra note 42, at 23-28. In addition, six states (North
Carolina, Oregon, Tennessee, Utah, Vermont, and Wisconsin) reported that the
Supreme Court's decision in Bates v. State Bar, 433 U.S. 350 (1977) (holding
that a lawyer may not be prohibited from truthfully advertising routine legal
services), had a direct impact on their proposed specialization programs or
their studies about the possibility of such programs. See Anderson, supra note
37, at 685.
51. California's grandfather clause required a minimum of ten years in
practice and a satisfactory showing of "substantial involvement" in the field
during a recent five-year period. See Standards for Specialization Announced,
supra note 43, at 81.
52. SPECIALIZATION COMM., PROB. AND TR. LAW Div., A.B.A. REAL PROP.,
PROB. AND TR. LAw SEC., PROBATE AND TRUST-FINAL REPORT, supplement to
PROB. & PROP., Summer 1978, at 4 [hereinafter cited as FINAL REPORT].
53. The committee attempted to "be realistic in setting standards and re-
view procedures that the bar is willing to accept." Id. at 4-5. The committee
did not see its job as limiting specialists' practice to the estate planning and
probate area nor limiting nonspecialists from practicing in that area. Id.
54. Specialization, PROB. & PROP., Spring 1977, at 6; Tentative Standards for
Specialization in Estate Planning and Probate Law, 10 REAL PROP., PROB. & Ta.
J. 622 (1975); Specialization in Probate and Trust Law, 9 REAL PROP., PROB. &
TR. J. 413 (1974).
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first draft required that certified attorneys spend at least half of
their practice on probate and trust law; in subsequent versions
this requirement was reduced to one-third to qualify under the
grandfather clause and was eliminated under the regular certi-
fication process. The first draft also required that attorneys
have advised in the preparation of twenty federal estate tax re-
turns in the five years prior to certification to qualify under the
grandfather clause; the final recommended standard is ten fed-
eral estate tax returns. Appendix II summarizes the commit-
tee's recommendations in each draft.
Analysis of the responses of attorneys practicing in probate
administration in each study state to determine the extent to
which these attorneys met the proposed ABA standards for
specialization certification indicates that some of the proposed
criteria are more restrictive than others. Table 2.14 shows the
proportion of these attorneys who would meet each of the final
standards for grandfather specialization certification as
adopted by the ABA committee. The criterion most difficult to
satisfy requires the preparation of thirty fiduciary income tax
returns prior to specialization certification. The least difficult
criterion to satisfy requires ten years of experience practicing
law prior to certification.
The ABA committee criteria, however, are meant to be ap-
TABLE 2.14
Proportion of Attorneys Practicing in Estate
Administration Area that Would Meet
Selected Proposed Criteria for
Grandfather Certification
Cal. Fla. Md. Mass. Tex.
% % % % %
10 Years Full Time Active
Practice 83 73 86 85 87
In Most Recent 5 Years
33% of Time Spent
Practicing in Area 40 27 18 33 27
100 Instruments Prepared 65 73 54 68 61
50 Trusts (Other than Wills) Prepared 79 81 91 82 83
Prepared, Reviewed, or Advised
Fiduciaries with Respect to
10 Federal Estate Tax Returns 63 34 50 55 65
10 Federal Gift Tax Returns 32 8 22 19 26
30 Fiduciary Income Tax Returns 18 9 23 30 6
25 Estate Administrations 83 72 63 72 77
(N) (213) (197) (176) (218) (207)
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TABLE 2.15
Percentage of Attorneys that Would Meet All of the
1978 Standards Recommended for
Specialization Certification
Cal. Fla. Md. Mass. Tea.
% (N) % (N) % (N) % (N) % (N)
Entire Sample 4 (209) 3 (243) 4 (131) 4 (175) 2 (124)
Solo Practitioners 2 (78) 0 (84) 1 (40) 0 (63) 0 (64)
2-9 Attorney Firms 7 (103) 5 (132) 5 (71) 4 (86) 3 (85)
10-30 Attorney Firms 0 (9) 5 (21) 3 (14) 42 (15) 0 (13)
31+ Attorney Firms 0 (10) 2 (6) 27 (6) 1 (11) 0 (12)
Specialists in
Administration 4 (143) 5 (168) 8 (62) 9 (86) 2 (95)
Nonspecialists in
Administration 2 (55) 0 (75) 0 (68) 0 (89) 2 (77)
plied in total rather than in piecemeal fashion.5 5 Table 2.15
presents the percentage of attorneys practicing in the estate
administration area in the study states who would meet all of
the ABA criteria for grandfather certification when these crite-
ria are applied comprehensively. Table 2.15 contrasts sharply
with Table 2.14; although the proposed criteria for specializa-
tion certification do not appear unduly exclusionary when ex-
amined individually, applying all of them simultaneously had a
highly exclusionary net effect in each of the study states.
The study also examined whether the ABA committee had
selected criteria for specialization certification similar to the
self-designation concepts and standards that attorneys practic-
ing in the area felt were important. Some of the criteria se-
lected by the ABA committee distinguish self-described
specialists from self-acknowledged nonspecialists with greater
consistency than others. In all states, self-described specialists
reported handling more estate administrations, preparing more
federal estate tax returns (Table 2.8), preparing more state
death tax returns (Table 2.9), preparing more fiduciary income
tax returns (Table 2.10), spending a higher proportion of their
practice in the estate administration area (Table 2.5), and
spending more hours in continuing legal education (Tables 2.16,
2.17) than did self-acknowledged nonspecialists. These factors
were also considered important by the ABA committee. Thus,
the criteria that attorneys in the study states applied in making
55. See FINAL REPORT, supra note 52, at 7-8.
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TABLE 2.16
Mean Hours of Continuing Education in Predeath
Estate Planning During Most Recent Five-
Year Period
Cal. Fla. Md. Mass. Tex.
mean (N) mean (N) mean (N) mean (N) mean (N)
Predeath Estate
Planning
Entire Sample 24 (182) 12 (165) 11 (152) 18 (194) 13 (178)
Specialists in
Planning 26 (120) 19 (82) 18 (67) 38 (76) 26 (51)
Nonspecialists in
Planning 20 (61) 6 (83) 7 (83) 8 (118) 9 (126)
their self-designation apparently were similar to those adopted
by the ABA committee.
For the most part, self-acknowledged specialists and non-
specialists and those favoring and opposing specialization certi-
fication did not differ significantly in the details of the
specialization certification plans they preferred, in the event
that a plan is adopted, and all tended to agree with the ABA
committee recommendations concerning the details of a spe-
cialization certification program. The committee recommended
five years of practice as a prerequisite to regular specialization
certification. The average attorney response that five years
should be required was remarkably uniform across the study
states, with the exception of Florida which was lower (Table
2.18), perhaps because the plan operating there required only
three years.56 The committee recommended a percentage of
TABLE 2.17
Mean Hours of Continuing Education in Estate
Administration During Most Recent Five-
Year Period
Cal. Fla. Md. Mass. Tex.
mean (N) mean (N) mean (N) mean (N) mean (N)
Entire Sample 29 (182) 15 (165) 13 (153) 14 (199) 16 (178)
Specialists in
Administration 34 (130) 18 (110) 25 (75) 19 (98) 21 (87)
Nonspecialists in
Administration 17 (51) 8 (55) 4 (77) 10 (102) 11 (90)
56. FLA. STAT. ANN. INTEGRATION BYLAW art. XX § 10(b) (West 1983).
MINNESOTA LAW REVIEW
TABLE 2.18
Number of Years of Practice in Probate and Trust
Law that Should be Required for
Specialization Certification
Entire Sample
Solo Practitioners
2-9 Attorney Firms
10-30 Attorney Firms
31+ Attorney Firms
Specialists in
Administration
Nonspecialists in
Administration
Specialists in
Planning
Nonspecialists in
Planning
mean (N) mean (N)
5.5 (181) 4.0 (172)
5.7 (69) 4.0 (49)
5.0 (94) 4.0 (100)
5.7 (7) 3.8 (17)
7.5 (11) 3.3 (6)
Md.
mean (N)
4.8 (95)
5.8 (17)
4.5 (62)
4.6 (10)
4.6 (6)
Mass.
mean (N)
5.4 (105)
5.7 (37)
4.9 (52)
5.8 (8)
4.6 (8)
Tex.
mean (N)
5.4 (151)
5.1 (48)
5.5 (83)
6.3 (10)
4.6 (10)
5.8 (134) 4.3 (117) 4.4 (46) 5.5 (64) 5.5 (82)
4.8 (46) 3.4 (55) 4.9 (49) 5.2 (41) 5.2 (67)
6.0 (118) 4.4 (89) 4.4 (41) 5.0 (49) 6.0 (52)
4.8 (63) 3.6 (83) 4.9 (49) 5.6 (55) 5.1 (97)
practice requirement of 33% for grandfather certification. At-
torneys most commonly proposed between 30% and 50% as a
requirement for certification (Table 2.19). The committee rec-
ommended that certification be valid for five years. A sizeable
percentage of attorneys, ranging from 19% in Florida to 48% in
Texas, favored lifetime certification (Table 2.20). Those who fa-
vored certification for a limited number of years generally
agreed on five or six years (Table 2.21).
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TABLE 2.19
Percentage of Time Devoted to Probate and Trust
Law Practice that Should be Required for
Specialization Certification
Entire Sample
Solo Practitioners
2-9 Attorney Firms
10-30 Attorney Firms
31+ Attorney Firms
Specialists in
Administration
Nonspecialists in
Administration
Specialists in
Planning
Nonspecialists in
Planning
Cal. Fla. Md. Mass. Tex.
% (N) % (N) % (N) % (N) % (N)
39 (174) 31 (166) 44 (83) 40 (99) 34 (143)
36 (66) 22 (46) 34 (16) 37 (35) 32 (47)
36 (90) 33 (97) 48 (51) 42 (49) 32 (76)
57 (7) 35 (17) 35 (11) 49 (8) 45 (10)
70 (11) 41 (6) 37 (5) 46 (7) 45 (10)
40 (128) 31 (112) 36 (43) 36 (60) 36 (78)
38 (45) 29 (54) 51 (40) 44 (39) 31 (64)
41 (116) 33 (85) 34 (34) 39 (44) 36 (52)
36 (58) 29 (81) 50 (44) 41 (54) 33 (90)
TABLE 2.20
Percentage of Attorneys Favoring.Lifetime
Specialization Certification
Entire Sample
Solo Practitioners
2-9 Attorney Firms
10-30 Attorney Firms
31+ Attorney Firms
Specialists in
Administration
Nonspecialists in
Administration
Specialists in
Planning
Nonspecialists in
Planning
Respondents
Favoring
Specialization
Certification
Respondents Not
Favoring
Specialization
Certification
CaL Fla. Md. Mass. Tex.
% (N) % (N) % (N) % (N) % (N)
34 (188) 19 (190) 26 (139) 26 (157) 48 (168)
36 (70) 24 (60) 19 (36) 26 (61) 38 (57)
30 (99) 17 (106) 33 (82) 23 (74) 52 (87)
16 (8) 21 (18) 22 (14) 32 (10) 6 (12)
49 (11) 0 (6) 0 (7) 89 (12) 80 (12)
36 (135) 22 (125) 29 (68) 24 (91) 53 (91)
26 (52) 15 (65) 25 (68) 27 (66) 40 (75)
33 (118) 14 (94) 25 (57) 20 (70) 50 (51)
34 (70) 24 (96) 28 (73) 29 (86) 46 (111)
37 (115) 19 (117) 30 (70) 26 (65) 40 (108)
18 (69) 28 (71) 17 (63) 25 (81) 60 (52)
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TABLE 2.21
Mean Number of Years of Certification Favored by
Attorneys Opposed to Lifetime
Specialization Certification
Cal. Fla. Md. Mass. Tex.
mean (N) mean (N) mean (N) mean (N) mean (N)
Entire Sample 6 (129) 5 (148) 6 (104) 6 (105) 5 (77)
Solo Practitioners 5 (43) 5 (47) 4 (24) 7 (37) 5 (27)
2-9 Attorney Firms 7 (73) 5 (80) 6 (64) 5 (52) 5 (36)
10-30 Attorney Firms 5 (8) 4 (14) 19 (11) 10 (8) 6 (9)
31+ Attorney Firms 5 (5) 5 (7) 6 (5) 5 (8) 5 (5)
Specialists in
Administration 6 (87) 4 (94) 4 (50) 6 (64) 6 (41)
Nonspecialists in
Administration 5 (41) 5 (53) 7 (53) 6 (41) 5 (36)
Specialists in
Planning 6 (78) 4 (74) 5 (39) 5 (49) 6 (24)
Nonspecialists in
Planning 5 (50) 5 (73) 7 (58) 7 (55) 5 (53)
Specialization in probate and trust law clearly occurs in
fact. Whether that specialization should be formally recog-
nized, however, depends on whether attorneys having "supe-
rior qualifications" in the area render a kind and quality of
services different from the services rendered by other attorneys
of which the public should be informed before selecting an at-
torney to handle the administration of an estate.
I. THE NEED FOR LEGAL SERVICES IN ESTATE
ADMINISTRATION
At this point, it is useful to consider whether an attorney's
services are in fact necessary in estate administration. This ap-
praisal should provide a perspective that will aid in evaluating
the remaining issues addressed in this Article.
Generally, the survivors are free to settle a decedent's af-
fairs without the assistance of an attorney. If no attorney is re-
tained, the survivors may take the necessary steps in the
probate court to administer the estate pro se. Friends, funeral
directors, insurance agents, brokers, and clergy may assist in-
formally, but if formal representation is desired an attorney
must be consulted 57 because laypersons giving formal legal ad-
57. See, e.g., FLA. STAT. ANN. ch. 738, app. 1, FLA. R. PROB. & GuARDLAsmP
P. 5.030 (West 1976).
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vice would be engaging in the unauthorized practice of law.5 8
In four of the study states-California, Maryland, Massa-
chusetts, and Texas-no statute or court rule mandated retain-
ing an attorney in the administration of an estate. In Florida, a
probate court rule required an attorney in all estate administra-
tions involving interested parties other than the personal
representative.5 9
Despite this freedom to proceed without an attorney, survi-
vors of decedents overwhelmingly chose to be represented by
an attorney. Only in Maryland did representatives forego the
use of an attorney to any statistically significant extent-43% of
the proceedings studied-a phenomenon that is possibly attrib-
utable to a number of factors peculiar to the Maryland probate
system.
In Maryland, the "orphan's court," which controls probate
administration matters, supervises the transfer of miscellane-
ous nonprobate assets, such as joint tenancy property, not typi-
cally subject to probate court jurisdiction elsewhere.
Consequently, Maryland has court files for estates consisting
solely of nonprobate assets for which other states would not
have fies. Because these assets can be transferred without at-
torney representation in all states, including Maryland, our re-
view of Maryland court files would reflect the absence of an
attorney in many cases not recorded in the court files of other
states.
Moreover, Maryland adopted an early draft of the U.P.C.
which deemphasizes court supervision of the day-to-day pro-
cess of administration. 0 Patterns of attorney use in Maryland
probate proceedings may therefore presage the patterns of at-
torney use to be expected in other states adopting the U.P.C.
approach. Texas, however, has long had available a form of un-
supervised independent administration,61 yet none of the study
data suggest that Texas personal representatives avoid retain-
ing attorneys in such unsupervised administrations.
Finally, the system of elected registers of wills in every
Maryland county6 2 may provide another explanation for the
58. MODEL CODE OF PROFESSIONAL REPONSIBI!rTY Canon 3 (1979).
59. See FLA. STAT. ANN. ch. 738, app. 1, F!L& R. PROB. & GuARDIANsimP P.
5.030 (West 1976). Apparently, the expectation in Florida is that retaining an
attorney will provide some protection to interested parties who may have con-
flicting interests.
60. MD. EST. & TRUSTS CODE ANN. §§ 1-101 - 12-103 (1974 & Supp. 1983).
61. See supra notes 17-18 and accompanying text.
62. MD. EsT. & TRUSTS CODE ANN. §§ 2-101 - 2-211 (1974 & Supp. 1983).
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greater frequency with which survivors forego the use of an at-
torney in Maryland probate courts. These officials frequently
have lengthy tenures in office and reportedly go out of their
way to accommodate constituents who are using the probate
courts, making it possible for a lay person to do so without con-
sulting an attorney.63
The value of an attorney's assistance in protecting the cli-
ent's interests is apparent in contested court proceedings, but
probate proceedings are rarely contested.6 4 In recognition of
this fact, the U.P.C. provides the option of informal probate pro-
ceedings and unsupervised administration in which the neces-
sity of court procedures and legal formalities is reduced.
The U.P.C. treats the estate administration process as a ju-
dicial proceeding but provides the option of eliminating court
involvement unless there is an actual or potential dispute. The
probate court assumes a passive role unless and until an inter-
ested person seeks the court's intervention. 65
An alternative to the U.P.C. approach would be to view the
process as an administrative proceeding with wealth transfers
at death being supervised by an administrative agency. The
tax collection process or the Torrens registration of land titles
could provide models. Although this approach has not been
adopted in any jurisdiction in the United States, precedents for
it exist in the wealth transfer systems of some European
countries. 66
The need for an attorney, however, seems to depend on fac-
tors other than the type of probate system involved. Thus, an
attorney may not be necessary even under the traditional judi-
cial approach if the estate is relatively small and uncomplicated
and the personal representative decides to act pro se.
Under the U.P.C. approach of a passive and more limited
63. Conversation with Allan Fischer, Esq., of the Maryland bar (Aug. 1982).
Especially in smaller counties the registers of wills are helpful in assisting sur-
vivors to administer a small estate without the assistance of an attorney. Com-
munication to the authors from Paul Burke, Esq., and A. MacDonough Plant,
Esq., of the Maryland bar (Aug. 5, 1982).
64. See Drury, The Uniform Probate Code and Illinois Probate Practice, 6
LoY. U. Cm. L.J. 303, 313-14 (1975); Ward & Beauscher, Inheritance Process in
Wisconsin, 1950 Wis. L. REV. 393, 415-18.
65. 'The state, through the Court, should provide remedies which are suit-
able and efficient to protect any and all rights regarding succession, but should
refrain from intruding into family affairs unless relief is requested, and limit its
relief to that sought." U.P.C. art. III general comment (1977).
66. See generally L. BATEs, FRENCH PROBATE AND ADMINISTRATIVE PRAC-
TICE (1931) (describing French system); D. HOLLOWAY, A PROBATE HANDBOOK
(1967) (describing English system).
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court role, a number of factors argue for the involvement of an
attorney even before a dispute arises. Numerous decisions in
the administration of an estate have potentially significant tax
consequences and also determine what specific assets the heirs
receive. Indeed, even the decision to choose a proceeding that
involves no court supervision may itself have important conse-
quences for the decedent's survivors. If the estate is signifi-
cantly large or complex, an attorney's services will be highly
desirable in a U.P.C. state.
Finally, even under an entirely administrative approach,
with a state agency assuring that debts, expenses, and taxes
are paid and that property is transferred correctly, the numer-
ous choices necessary in an estate administration and their sig-
nificant consequences make the services of an attorney
desirable even in undisputed proceedings.
Attorneys serve as an important source of knowledge and
experience for their clients, and will likely remain necessary in
the estate administration process whatever the course of future
probate "reforms." Survivors of decedents in the study re-
tained attorneys with a high degree of frequency.67 More im-
portant, as will subsequently be seen, personal representatives
and beneficiaries were generally pleased with their choice and
with their attorney's services. 68
IV. SOURCES OF ESTATE ADMINISTRATION BUSINESS
Attorneys are interested in attracting legal business; con-
sumers of legal services are interested in locating a competent
attorney. Data gathered from interviews with attorneys and
representatives provide information on how estate administra-
tion attorneys came to represent their clients.
Attorneys reported that their experience with the decedent
as a client, their experience with the personal representative as
a prior client, their friendship with or relation to the decedent,
an heir, or beneficiary, and referrals from other clients or other
firms were the important factors leading to their retention as
counsel for the estate administration. Referrals by someone
besides other clients or law firms proved to be a surprisingly
meager source of estate administration business. Table 4.1
summarizes the responses of attorneys concerning the sources
of their estate administration business.
67. See supra text accompanying notes 59-63.
68. See infra Section X.
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TABLE 4.1
Attorney Interviews
Sources of Business*
Cal. Fla. Md. Mass. Tex.
% %Y % % %
Prepared Will** 43 31 32 21 32
Decedent Client of Firm 39 29 33 32 29
Decedent Relative of Attorney 8 2 6 4 5
Decedent Friend of Attorney 9 3 5 16 6
Representative Previous Client 7 13 9 7 15
Heir or Ben. Previous Client 13 10 4 5 2
Referred-Another Client 8 6 13 6 10
Referred-Another Firm 11 8 2 2 2
Referred-Corporate Rep. 0.4 0 0.4 0.1 0.9
Referred-Insurance Agent 0.4 0.1 0 1 0.8
Referred-Accountant 0.5 0 0 0.7 0.4
Referred-Bank (Not Rep.) 1 0 0.4 1 3
Referred-Stockbroker 0 0 0.1 0.5 0
Referred-Funeral Director 1 5 0 0.7 0
Referred-Clergyman 2 0.9 0 0.7 0
Referred-Labor Union 0.2 0 0 0 0
Retained Will 2 0 0.2 0 0
Designated in Will 0.5 0 3 1 0
No Prior Contact 4 8 5 4 0
Other*** 16 18 23 19 4
(N) (239) (267) (248) (247) (262)
*The percentages given are the percentage of estates in which a particular
source was mentioned, not the percentage of attorneys mentioning the source.
Some attorneys were randomly selected for interviews in more than one estate.
**Categories do not total 100% because respondents were permitted to mention
up to three sources of business.
***Referrals by friends were by far the most common "other" response men-
tioned. Other responses included referrals gained through coroners' offices,
public administrators, business relationships, real estate brokers, investment
counselors, and banks. Other sources of referrals were community, ethnic, and
religious organizations of which the attorney was a member.
Referrals from other firms were much more common in
California (11%) and Florida (8%) than in the other study
states, where they uniformly accounted for only 2% of all busi-
ness. The greater frequency of referrals among firms in Califor-
nia and Florida, the study states in which attorneys were most
likely to consider themselves specialists,69 may be attributable
to a greater division of labor among attorneys in these states.
Referrals from funeral directors were significant only in
Florida, where they accounted for 5% of all business. Florida
69. See supra text accompanying notes 37-38.
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attorneys also reported being retained in more instances in
which they had no prior contact with either the decedent, rep-
resentative, or beneficiary. The higher incidence of such refer-
rals in Florida is perhaps due to the state's large retirement
population, which leads to more instances where out-of-state
heirs turn to funeral directors or local attorneys with whom
they have had no previous contact for advice.
Corporate personal representatives reported the attorney's
designation in or preparation of the decedent's will as reasons
for selecting a particular attorney somewhat more frequently
than attorneys reported these factors as sources of estate ad-
ministration business (Table 4.2). This may reflect the rela-
tively large size of many estates having corporate
representatives-the larger the estate, the more likely the per-
sonal representative is to select an attorney who is already fa-
miliar with the decedent's estate. It may also reflect the typical
practice of corporate personal representatives in many commu-
nities. In some jurisdictions, there is an understanding be-
tween corporate fiduciaries and the bar association that a
corporate representative will retain the attorney who drafted
TABLE 4.2
Corporate Representative Interviews
Reasons Attorneys Selected
Attorney Named in Will
Attorney Prepared Will
Attorney Represented Decedent
Family Recommended Attorney
Corepresentative Recommended
Attorney
Attorney Usually Retained by
Corporate Representative
Attorney Selected from List
Attorney Friend or Associate of
Decedent
Corporate Representative
Recommended
Attorney Relative of Decedent or
Beneficiary
Other
(N)
Cal. Fla. Md.
% % %
11 3 27
89 83 70
22 30 78
0 0 11
Mass.
15
83
28
11
Combined*
11
80
41
6
2 3 0 2 2 2
2 0 0 4 7 3
2 0 0 0 4 2
0 3 3 4 9 4
2 3 3 0 0 2
0 0 0 2
0 3 0 0
(37) (47) (46) (45)
2
1
(205)
*The data are unweighted, and missing data are excluded. The percentages do
not total 100% because more than one reason for selecting the attorney may
have been given.
MINNESOTA LAW REVIEW
TABLE 4.3
Individual Representative Interviews
Reasons Attorneys Selected
Fla. Md. Mass. Combined*
% % % %
Attorney was Decedent's Attorney 37 58 52 49
Attorney Prepared Will or Estate Plan 43 54 48 48
Attorney Named in Will 7 16 6 9
Attorney Represented Representative 32 45 38 38
Attorney Represented Other Beneficiary 7 28 9 13
Attorney a Relative of Decedent 0 10 3 4
Representative Referred to Attorney 32 35 63 45
(N)** (54-57) (44-50) (63-68) (161-175)
*The responses are unweighted, and missing data are excluded. Responses do
not total 100% because questions were separate and respondents could answer
affirmatively to more than one question.
**The number of respondents varies from question to question depending on
the number of "don't know" and "no answer" responses to each question. "N"
indicates the lowest and highest number of valid responses to a question in
this series in each state.
the will to administer the estate.7 0
Individual personal representatives selected particular at-
torneys for reasons similar to those expressed by corporate
personal representatives (Table 4.3). Individual representa-
tives, however, were more likely to mention the designation of
the attorney in the will, the recommendation of friends or rela-
tives of the decedent or the representative, and the attorney's
representation of the decedent prior to death as factors influ-
encing their selection of an attorney.
7 1
70. For example, bar associations in Hennepin County, Minnesota, and
Baltimore, Maryland, have had written agreements with local corporate fiducia-
ries defining the process by which the corporate fiduciary should select the at-
torney to handle the estate administration. See Agreement Between First
National Bank of Minneapolis, Northwestern National Bank, and Hennepin
County Bar Association, Apr. 24, 1950, reprinted in Minneapolis Banks and Bar
Reach Accord, 89 TR. & EsT. 336 (1950); Declaration of Principles Between Bar
Association of Baltimore City and Corporate Fiduciaries Association, Feb. 26,
1931, supplemented Apr. 1, 1947, reprinted in Lawyers and Trust Companies in
Baltimore Issue New Statement 98 TR. & EsT. 802 (1959).
Developments in the antitrust law during the last twenty years raise ques-
tions regarding the enforceability of such agreements. It is still a common
practice, however, for corporate fiduciaries to encourage clients to retain the at-
torney who drafted the will to handle the estate administration. Interview with
Wallace E. Erickson, Vice President, Northwestern National Bank of Minneapo-
lis, Minnesota (July 25, 1980).
71. The data from interviews with individual personal representatives
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V. SERVICES PERFORMED BY THE ATTORNEY IN
ESTATE ADMINISTRATION
Interviews with attorneys handling estate administrations
were designed to determine systematically what services are
typically performed in an estate administration, as well as to
identify any differences and similarities in attorneys' work pat-
terns that might be caused by variances in the probate and tax
systems of the five study states. The interviews were also
designed to elicit distinctions between the work patterns of
specialist and nonspecialist attorneys reflecting the greater ex-
perience and knowledge of the former.
The attorneys were asked to indicate which of several iden-
tified tasks were performed in the selected estate. If a task had
been performed, follow-up questions were asked to ascertain
who had actually performed the service-the lawyer, personal
representative, paralegal, or another person-and the approxi-
mate amount of time it required.
Table 5.1 presents the mean percentage of total time that
attorneys reported expending on each identified service, indi-
cated separately for each study state. Within each state the
data is reported:
(1) for the entire sample;
(2) for estates having a probate estate size of less than
$60,000;
(3) for estates having a probate estate size greater
than $60,000 with an individual representative;
(4) for estates having a probate estate size greater
than $60,000 with a corporate representative; and
(5) for estates represented by attorneys who described
themselves as specialists in estate administration.7 2
Further, the tasks are clustered into four broad categories: pro-
bate services, tax services, nonprobate services, and other serv-
ices. Probate services are those performed to transfer
ownership of property that is subject to the jurisdiction of the
probate court. Nonprobate services are those performed in
connection with property that is not subject to the jurisdiction
of the probate court. Tax services are those performed in con-
nection with any taxes due on death or during the administra-
must be interpreted cautiously, however, because individual representatives
were interviewed more frequently regarding larger estates than smaller
estates.
72. Category 5 is not mutually exclusive of categories 2, 3, and 4. Category
1 is the sum of categories 2, 3, and 4.
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tion of the estate. Other services include such things as
involvement in managing or disposing of a closely held busi-
ness or a partnership interest, making investments, and han-
dling social security or medicare claims.
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Not surprisingly, services directly related to the probate of
an estate consumed the bulk of the attorneys' time in each of
the study states, ranging from 76% in Massachusetts to 86% in
Florida. Surprisingly, in Maryland 3 and Texas,74 states in
which streamlined systems of probate administration were in
operation at the time of the study, probate services consumed a
higher percentage of attorney time on the average than in Cali-
fornia and Massachusetts, states with more traditional systems
of court-supervised estate administration.
Tax services, which are often thought to require a major
share of attorney time, required far less lawyer time than pro-
bate services. Time spent providing tax services differed by
state, however, ranging from 5% of total attorney time in Flor-
ida to 16% in Massachusetts. Variations in state death tax col-
lection processes may partially account for these differences.
Florida and Maryland had relatively simple state death tax col-
lection procedures, and attorneys in those states spent the
least time on tax matters. Florida has a state death tax equal
to the amount of the federal estate tax credit.7 5 Therefore, in
Florida no state death tax is due and no attorney services with
respect to death tax are required for estates on which there is
no federal estate tax, which is the great majority of all estates.
Moreover, even for those estates on which a federal estate tax
is due, the computation of Florida death tax is relatively sim-
ple. Maryland incorporates its death tax into the probate ad-
ministration process in a unique tax assessed against the
statutory amount of the representative's commission.7 6 Be-
cause calculation of this tax is considered part of the adminis-
tration account process, Maryland attorneys reported that state
death tax work took only .4% of their time.
By contrast, California, Massachusetts, and Texas had
more extensive state death tax procedures at the time of the
study, and a considerable portion of attorney time was spent on
such matters-8% in each state. In Massachusetts, many attor-
neys complained bitterly about the cumbersome inheritance
tax procedures; since the interviews were conducted, the tax
has been repealed and replaced by a state estate tax with sim-
73. MD. EsT. & TRUSTS CODE ANN. §§ 1-101 to 12-103 (1974 & Supp. 1983).
74. TEx. PROB. CODE ANN. §§ 1-450 (Vernon 1980 & Supp. 1984).
75. See supra note 11.
76. MD. ANN. CODE art. 81, § 144 (1980), provides that the tax on commis-
sions is computed as either 10% of the total commissions allowed or 1% of the
first $20,000 of the estate plus 20% of 1% on the balance of the estate, whichever
is greater.
MINNESOTA LAW REVIEW
pler procedures.7 7 The data suggest that simplification of pro-
cedures for determination and collection of state death taxes
can save as much lawyer time, and possibly as much adminis-
tration expense, as simplification of estate administration
procedures.
Attorneys spent a relatively small percentage of their time
performing nonprobate services, ranging from 2% in Florida,
Massachusetts, and Texas to 4% in California, and 5% in Mary-
land (Table 5.1). A plausible explanation for the higher per-
centage in Maryland is that the Maryland death tax collection
process is integrated with the probate court proceedings, neces-
sitating filing with the court documents concerning assets that
are considered nonprobate in other jurisdictions.78
Table 5.2 lists, in order of rank, the ten tasks that con-
sumed the greatest percentages of attorney time in estate ad-
ministration in each study state. The bulk of attorney time in
each study state was spent communicating with beneficiaries,
conferring with interested parties in the initial meeting, prepar-
ing for initial court hearings, filing documents and obtaining
clearances of state death taxes, preparing an inventory of as-
sets, obtaining a final decree, and ascertaining and paying cred-
itors' claims. It is noteworthy that the varying probate
procedures from state to state cause little difference in the time
committed by attorneys to the major time-consuming tasks in
the administration of the estate.
77. MAss. ANN. LAwS ch. 65C, § 2 (Michie/Law. Co-op. 1978).
78. See MD. EsT. & TRUSTS CODE ANN. § 7-201 (1974); see also MD. ANN.
CODE art. 81, § 169 (1974). The latter provision has since been amended, how-
ever, to provide that when there is no formal administration of an estate, filing
is no longer required with the court, but only with the register of wills. MD.
ANN. CODE art. 81, § 169 (1980).
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It is important to note that many of the tasks that require
the greatest percentage of attorney time are not related to
court appearances. Presumably, an equivalent amount of time
is consumed in communications with interested parties or in an
initial conference to determine the basic facts concerning the
decedent and his or her estate whether or not the estate admin-
istration is highly supervised by court proceedings. These find-
ings raise doubts about the arguments of some proponents of
the U.P.C. that reducing court involvement in the probate pro-
cess would save substantial attorney time by eliminating court
appearances where there is no dispute among the parties.7 9
The U.P.C. has many virtues in modernizing procedural re-
quirements and clarifying areas of traditional ambiguity in le-
gal doctrine, and as a result may reduce estate administration
expenses in the states in which it has been adopted.80 The
study data indicate, however, that such savings are not likely to
be achieved to any significant extent through reducing the
number of required court appearances. Whatever the estate
administration procedures of a state, attorneys spend the ma-
jority of their time gathering information, communicating with
beneficiaries, evaluating and paying creditors' claims, determin-
ing and paying death taxes, accounting for expenses of admin-
istration, and distributing assets to beneficiaries. Arguably,
more effective use by attorneys of paralegal personnel and sim-
plification of the death tax laws would produce greater savings
in administration expenses than would elimination of unneces-
sary probate court proceedings.
Table 5.3 lists, in order of rank, the tasks that, on the aver-
age, consumed the smallest percentage of attorney time in es-
tate administrations. The list includes several tasks that are
commonly thought to represent more sophisticated administra-
tion, such as liquidity planning, disclaimers, spouse's election,
and post-mortem planning. These tasks are commonly said to
require careful attention by an experienced and knowledgeable
79. See, e.g., Moore, Attorneys' Fees Under the Code, UPC Notes, No. 3,
Dec. 1972, at 1. At the time the data for this study were collected, no state had
operated under the provisions of the U.P.C. long enough to provide reliable in-
formation about its effect. Texas was selected for this study, in part, because
its system of independent administration is similar to unsupervised adminis-
tration under the U.P.C. See supra text accompanying notes 18-19.
80. The U.P.C. is said to reduce attorney and representative fees, as well as
costs of traditional probate requirements such as probate bonds, court-ap-
pointed appraisers, and court orders to sell or distribute assets. See Maine Be-
comes 14th UPC State, Uniform Law Memo, Winter 1980, at 8-9; Wellman, You
Don't Have to Make a Will... or Take Special Steps to Avoid Probate, Uni-
form Law Memo, Spring/Summer 1976, at 12.
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attorney,81 but the data suggest that these services are not
commonly performed in estate administrations.
The most obvious explanation for the small amount of at-
torney time spent on sophisticated post-mortem planning tasks
is the overwhelming number of relatively small estates in every
jurisdiction.82 Yet even for the larger estates included in Table
5.1, these sophisticated tasks seldom consumed more than 1%
or 2% of the time spent by the attorney in the administration of
the estate.83
A popular perception is that large estates present different
and more complex problems than small estates and that, conse-
quently, attorneys handle large estates differently than they
handle small estates. The data contained in Table 5.1 support
this perception in two respects. First, attorneys administering
81. See generally B. CuRIA , supra note 34, at 360 (73% of estate planning
problems are taken to lawyers); R. WORMSER, THE PLANNING AND ADMINISTRA-
TION OF EsTATEs 14 (2d rev. ed. 1966) (testator needs a "consultant" to help
with liquidity planning).
82. The dominant fact about the transmission of wealth in this country is
the overwhelming number of small estates. Table 82 summarizes the distribu-
tion of estates in various size categories.
TABLE 82
Cal. Fla. Md. Mass. Tex.
$1 - 9,999 25 24 49 44 21
$10,000 - 19,999 16 22 13 22 20
$20,000 - 29,999 12 14 8 13 13
$30,000 - 59,999 18 16 11 12 20
$60,000 - 99,999 10 10 5 5 11
$100,000 - 499,999 16 12 12 5 14
$500,000 3 2 1 1 2
83. Some advisors to the study questioned this conclusion, pointing out
that post-mortem planning is inseparable from other estate activities, and the
time consumed by the task may have been accounted for under other
categories:
For example, the Report shows that considerable time is spent in mar-
shalling, inventorying and valuing the decedent's assets etc. While col-
lecting and inventorying the assets etc., attorneys experienced in the
handling of estates are also projecting the federal estate tax liability
and other liquidity needs of the estate, analyzing the projected estate
income flow, considering the most appropriate fiscal year and the allo-
cation of administration expense deductions between the estate tax
and the fiduciary income tax returns, etc. Similarly experienced coun-
sel, in compiling and analyzing the date in connection with preparing
administration accounts and fiduciary income tax returns, etc. are also
considering the most appropriate timing of distributions, use of trap-
ping distributions, etc. to achieve overall maximum tax benefits for the
estate and the beneficiaries.
Letter from Paul E. Burke Jr., Esq., of the Maryland bar, to A. MacDonough
Plant, Esq., former chair of the Section of Estates and Trusts of the Maryland
State Bar Association (July 7, 1981) (commenting on a draft of this Article).
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large estates spent a greater percentage of their time on tax
matters. Second, attorneys administering large estates spent a
smaller percentage of their time in conferences and in commu-
nication with beneficiaries than did attorneys administering
small estates. This does not mean that attorneys administering
large estates spend less absolute time on communications and
conferences; rather, the time required for these tasks does not
increase commensurately with the total time required to ad-
minister large estates.
Although differences exist between attorney time for large
and small estates, the study revealed no clear differences in
work patterns between self-described specialists and non-
specialists reflecting the greater experience and knowledge of
the former. In each state, specialists spent virtually the same
percentage of their time on probate, nonprobate, tax, and other
services as did the nonspecialists. The experience of specialist
attorneys did not seem to permit them to accomplish routine
probate services with greater dispatch than nonspecialists.
From the perspective of individual practitioners, the serv-
ices performed in an estate administration resist generaliza-
tion. Individual practitioners do whatever is required to
administer each particular estate, however variable and idio-
syncratic it may be. The data, however, indicate some general
patterns. Estate administration attorneys spent most of their
time on matters that relate to the probate court requirements
for transmission of ownership of the probate assets, including
gathering information about assets and communicating with
beneficiaries and the personal representative; these matters,
however, do not require significant time in terms of court at-
tendance. Individual practitioners also spent a substantial
amount of time on tax services although the amount of time
spent varied with the size of the estates and the complexity of
the state's death tax procedures. Further, although the profes-
sional literature places great emphasis on sophisticated post-
mortem tax planning techniques, even in relatively large es-
tates attorneys devoted only a relatively small percentage of
their time to such matters.
VI. THE ATTORNEY AS PERSONAL REPRESENTATIVE
The attorney for an estate performs such a wide range of
services that generalization is difficult.84 In fact, an attorney
84. See supra Section V.
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may frequently perform some services that do not, strictly
speaking, represent work of a legal nature, such as operating a
business or making investments. More prosaically, the attor-
ney may personally have to inventory the decedent's property
and pay creditors. Although these tasks are technically the re-
sponsibility of the estate's personal representative, the attor-
ney as a matter of convenience or necessity may personally
perform such tasks for the estate.
In some estate administrations, the attorney will formally
assume responsibility for nonlegal tasks by officially serving as
the personal representative of the estate. This arrangement is
usually more efficient than the ordinary division of labor be-
tween a lay or corporate personal representative and the es-
tate's attorney because an attorney also acting as sole personal
representative will presumably have both authority to act and
technical knowledge of the legal requirements. Potential com-
munication difficulties are obviated. The attorney-representa-
tive is in a position to act quickly because it is unnecessary to
wait for a lay representative to be informed and to participate.
An attorney serving as personal representative does, how-
ever, have some disadvantages. Although there will be no com-
munication problems between attorney and representative, the
problems of communication with other interested parties re-
main. The process of keeping numerous beneficiaries informed
may be time-consuming, yet it requires little technical exper-
tise and thus may be better left to a lay representative. Other
tasks that personal representatives must perform fall into this
same category.
A personal representative is entitled to a fee or commission
for services to the estate. A personal representative who is also
a beneficiary may waive the commission-either as a favor to
other familial beneficiaries or, because such commissions are
taxable income, to receive the amount as a nonincome-taxable
inheritance.
Attorneys receive a fee for their legal services to the estate.
Should an attorney serving as personal representative also re-
ceive additional fees for services as representative?
A survey of prominent estate administration attorneys
throughout the United States conducted by the American Col-
lege of Probate Counsel revealed that knowledgeable attorneys
disagree about the propriety of attorneys serving as fiducia-
1164 [Vol. 68:1107
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ries.85 The survey asked whether it is appropriate for an attor-
ney to serve as coexecutor or cotrustee with a corporate
representative. Of the forty-five attorneys who expressed an
opinion, seven had no hesitancy about serving, nine would re-
fuse to serve in any case, and twenty-nine generally had nega-
tive feelings about serving except in extraordinary situations.
Of the fifty-one attorneys surveyed, twenty-two had in fact
served as a coexecutor or a cotrustee.8 6
The estate attorney's conscience will of course influence
the decision whether to serve as a personal representative.
Equally important, however, may be whether state law permits
the attorney-personal representative to be compensated sepa-
rately for both services. The study states have adopted various
positions on this issue through both statutory and case law.
California, by statute, sets personal representatives' fees as
a percentage of the estate87 and also sets attorneys' fees at the
same percentage.88 Although no statute prohibits an attorney
from being compensated in both capacities, California case law
establishes the general rule that an attorney-personal represen-
tative is not entitled to a fee for legal services unless the dece-
dent's will names a practicing attorney as executor and
specifically provides for compensation in both capacities.8 9
Texas sets representatives',9 0 but not attorneys', 91 fees by
statute. Although neither Texas statutory law nor case law pro-
hibits an attorney from acting and receiving fees in both capaci-
ties for the same estate,92 Texas case law suggests that a
"better practice" is for the order appointing the attorney as per-
sonal representative to specify that the heirs have consented to
both the attorney's dual appointment and payment of reason-
able attorneys' fees in addition to the statutory representatives'
fees.93
On the other hand, attorneys in Florida, Maryland, and
85. Reichert, Attorney Serving as Co-Executor or Co-Trustee with a Bank,
4 PROB. NoTEs, No. 4, Summer 1978, at 19, 20.
86. Id. at 19.
87. CAL. PROB. CODE § 901 (West 1981).
88. Id. § 910.
89. See, e.g., In re Estate of Thompson, 50 Cal. 2d 613, 614-15, 328 P.2d 1, 2-3
(1958).
90. TEL_ PROB. CODE ANN. §§ 241(a), 242 (Vernon 1980).
91. Id. Section 242 states simply that personal representatives are entitled
to reimbursement for "all reasonable attorney's fees, necessarily incurred in
connection with the proceedings and management of such estate, on satisfac-
tory proof to the court." Id. § 242.
92. See, e.g., Burton v. Bean, 549 S.W.2d 48, 50-51 (Tex. Civ. App. 1977).
93. Id. at 51-52.
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Massachusetts are clearly authorized to serve in both capaci-
ties and to collect reasonable fees for each. In Florida, such
dual fees are specifically authorized by statute. 94 The Mary-
land Probate Code, at the comment to section 7-602, states that
attorneys may act in both capacities and collect reasonable fees
for each,95 with the supervision of the court and the provisions
of Canon 12 of the ABA Code of Professional Ethics protecting
the estate from unreasonable fees.9 6 Massachusetts case law
apparently authorizes the attorney serving as personal repre-
sentative to receive reasonable fees for services in both capaci-
ties.97 Indeed, the former minimum fee schedule of the
Massachusetts Bar Association explicitly authorized the attor-
ney to collect fees in both capacities 9 -- despite the potential
conflict of interest, beneficiaries are deemed to be adequately
protected by the safeguard that the court must review and ap-
prove attorneys' fees. 99
A Statement of Principles Regarding Probate Practices and
Expenses, promulgated by the ABA, addresses the issue of at-
torneys' fees in the probate area in some detail. 0 0 The state-
ment specifies that attorneys who serve as sole personal
representatives are entitled to compensation in both capacities
and attorneys performing part or all of the normal duties of the
personal representative should receive increased compensation
for the additional work.'O'
Given the divergence of opinion as to the propriety of the
94. FLA. STAT. ANN. § 733.617(3) (West Supp. 1983); see In re Estate of
Melcher, 319 So. 2d 192 (Fla. Dist. Ct. App. 1975) (attorney appealed the fee
award; court upheld lower court's determination of "reasonable fees").
95. MD. EST. & TRUSTS CODE ANN. § 7-602 (1974) (comment).
96. Id. The comment states:
This Section is not intended to limit an attorney from acting both as a
personal representative or copersonal representative as well as an at-
torney. It is expected that if an attorney is named as a personal repre-
sentative or copersonal representative, he may well perform some if
not all of the legal services which need to be rendered for the benefit of
the estate during the course of administration. How. or whether, he
renders services to the estate in two capacities is immaterial since his
request for and acceptance of compensation for services in either or
both capacities must be determined in accordance with the provision of
Canon 12 of the Code of Professional Ethics of the American Bar
Association.
Id.
97. First National Bank v. Brink, 372 Mass. 257, 264-66, 361 N.E.2d 406, 410-11
(1977); Lembo v. Casaly, 5 Mass. App. Ct. 240, 244, 361 N.E.2d 1314, 1317 (1977).
98. See Proposed Minimum Fee Schedule, 51 MAss. L.Q. 161, 187 (1966).
99. See MAss. ANN. LAws ch. 215, § 39A (Michie/Law Co-op. 1974).
100. Statement of Principles Regarding Probate Practices and Expenses, 8
REAL PROP., PROB. & TR. J. 293 (1973) [hereinafter cited as ABA Statement].
101. Id. at 296.
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estate's attorney also serving as a personal representative, it is
perhaps surprising that attorneys serve as representatives as
frequently as they do. An attorney served as personal repre-
sentative, either alone or as co-representative, in 8% of Florida
estates, 14% of Maryland estates, and 12% of Massachusetts es-
tates (Table 6.1). By contrast, an attorney served as personal
representative in only 2% of Texas estates and in less than 1%
of California estates (Table 6.1).
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TABLE 6.1
Type of Representative by Testacy**
All
Estates Testate Intestate (N)
California
Individual*** 93.0 90.3 100
Corporate*** 5.3 7.4 0 (1077)
Individual and Corporate*** 1.7 2.3 0
Lawyer 0.5 0.7 0
Lawyer and Corporate * * * (1080)
Florida
Individual 88.1 85.0 96.6 (440)
Corporate 7.4 9.6 1.6
Individual and Corporate 4.3 5.5 1.1
Lawyer 6.7 7.4 5.1 (441)
Lawyer and Corporate 1.3 1.8 0
Maryland
Individual 97.6 95.4 100
Corporate 1.5 2.8 0 (1208)
Individual and Corporate 0.9 2.2 0
Lawyer 13.2 19.1 6.7
Lawyer and Corporate 0.5 0.9 0 (1208)
Massachusetts
Individual 97.9 96.7 99.6
Corporate 1.5 2.3 0.4 (1033)
Individual and Corporate 0.6 1.1 0
Lawyer 11.5 17.3 3.9
Lawyer and Corporate 0.1 0.2 0 (1034)
Texas
Individual 93.6 93.1 98.7
Corporate 5.4 5.9 1.3 (1115)
Individual and Corporate 0.9 1.0 0
Lawyer 1.5 1.1 4.6
Lawyer and Corporate * * * (1094)
* No information is available in these categories.
*Estates in which the character of the representative could not be determined
and estates in which no representative was appointed are excluded.
***Individual, Corporate, and Individual and Corporate categories sum 100% in
each state.
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This divergence among the states is significant. Naturally
enough, a correlation exists between the number of attorneys
serving as personal representatives and the law and practices
in each state regarding dual fees. In California and Texas, the
two states with lower percentages of attorneys acting in both
capacities, case law puts obstacles in the paths of attorneys re-
questing compensation for serving in both capacities. In con-
trast, the percentage of attorneys acting in both capacities is
greater when there are no limitations on receiving fees for both
services, as in Massachusetts, Florida, and Maryland. It is diffi-
cult to determine which is the original cause and which the ef-
fect, but certainly the decisions against dual fees discourage
attorneys from acting in both capacities.
The prevalence of attorney-representatives in some states
may further be explained by variables idiosyncratic to each
state. For example, the high number of retirees in Florida may
lead to numerous decedents dying without relatives living in
the state. As a result, both testators and their out-of-state heirs
may find it convenient to name the attorney as personal
representative.
The effect of other factors common to estates in all of the
study states is more uncertain. Estate size seems to have had
little effect on whether an attorney is appointed as representa-
tive, as attorneys were appointed with similar frequency in
large and small estates (Table 6.2). On the other hand, testacy
may have had some effect on the appointment, but that effect
was not uniform among the study states (Table 6.1). In Califor-
nia, Florida, Maryland, and Massachusetts, attorney-represent-
atives were more prevalent in testate than in intestate estates.
In Texas the opposite was true.
MINNESOTA LAW REVIEW
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The differences between testate and intestate estates might
be attributable to differences in the extent to which testators
and survivors view the need for naming a legally trained person
as personal representative. It would not be surprising if testa-
tors had a less favorable view of the abilities of survivors to
serve as representative than did the survivors themselves. This
theory regarding testators' views of their survivors' competency
is further supported by the more frequent use of experienced
corporate representatives in testate than in intestate estates.
The attorney-personal representative is a rare but impor-
tant phenomenon. Measuring changes over time is beyond the
power of our data, but there are indications that the prevalence
of attorney fiduciaries may increase. A respected California
probate practitioner has written an article vigorously advocat-
ing more frequent service by attorneys as personal representa-
tives,102 claiming that no one is better qualified to serve as
personal representative than a competent attorney. Moreover,
several law firms have formally established "trust depart-
ments" within their firms which allow attorneys to both repre-
sent a trust and serve as its trustee, another form of dual
representation comparable to that of attorney-representative. 0 3
Accordingly, both because it is likely to increase and because
of differing opinions as to its propriety, this aspect of the attor-
ney's participation in estate administration warrants further
attention.
VII. ATTORNEY FEE CHARGING
An objective of the study was to determine how attorneys
in the probate area set fees, how the fees compared to the size
of the estate, and how the fees compared to those typically
charged in other areas. This information also enabled the
study to address the controversial issue of whether the attor-
neys' fees charged for estate administration work were, on the
average, reasonable.
102. See Avery, Fiduciary Role of the Lawyer: Do Lawyers Practice Like
They Did in the 18th Century? A Glimpse into the Future, 4 PROB. LAw. 1 (1977).
103. There is a long standing custom in Massachusetts of using a "Boston
Trustee." These trustees are of three kinds, one of which is a law firm with a
trust department. There are not many such firms, but most have existed since
the mid-nineteenth century and are well established. Surprisingly, given the
history of the Boston Trustee, Massachusetts did not have an inordinately large
number of attorneys serving as both counsel and fiduciary in the probate study.
For a history of the Boston Trustee, see Curtis, Manners and Customs of the
Boston Trustee, 97 TA. & EST. 902 (1958).
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A. FEE CHARGING APPROACHES IN GENERAL
Traditionally, attorneys' fees for probate administration
work have been determined as a percentage of the assets in the
estate. Among the five study states, however, California is the
only one establishing that percentage by statute. 0 4 California's
statutory scheme provides for ordinary attorneys' fees in
amounts set as percentages of the property inventoried in the
probate proceeding, with higher percentages payable in smaller
estates.105 Fees above the amounts established by statute are
allowed for "extraordinary" services upon special petition to
the probate court. 06
In states where fees are not set by statute, the probate
court usually oversees attorneys' fees and may in its discretion
limit them. Before 1975, courts and attorneys could refer to lo-
cal bar association minimum fee schedules, which set forth a
suggested percentage of the value of the estate to be charged
for attorneys' services. In 1975, however, the United States
Supreme Court held that these bar association minimum fee
schedules violated federal antitrust laws. 0 7 The resulting ab-
sence of formal fee schedules for reference may have reduced
the emphasis on percentage fee charging as the method of set-
ting fees in estate administration. 0 8
The size of the estate, of course, is not the only available
criterion for setting attorneys' fees. Both the ABA's Model
Code of Professional Responsibility (ABA Code) and the
ABA's Statement of Principles Regarding Probate Practices and
104. See CA. PROB. CODE, §§ 901-902, 910-911 (West 1981).
105. The California statute permitted ordinary fees in the following
amounts during the years the estates under study were administered:
7% on the first $1,000; 4% on the next $9,000; 3% on the next $40,000; 2%
on the next $100,000; 1-1/2% on the next $350,000; and 1% on amounts in
excess of $500,000. This schedule was revised by statutory amendment
in 1978.
CAT_ PROB. CODE § 90 (historical note) (West 1981).
106. CAr_ PROB. CODE § 910 (West 1981). A survey undertaken in 1969 and
1970 found strict statutory limitations on the amount of attorneys' fees resulted
either in the services rendered falling to a minimum or significant charges be-
ing made for "extraordinary" legal services. See Hauptfuhrer, The Draft State-
ment of Principles Regarding Probate Charges and Expenses: A Commentary,
7 REAL PROP., PROB. & TR. J. 740, 741 (1972).
107. Goldfarb v. Virginia State Bar, 421 U.S. 773 (1975).
108. California, however, continues to set attorneys' fees by statute having
held that the system of probate fees under § 910 falls within the state action ex-
emption under the Sherman Antitrust Act and is therefore valid. Estate of Ef-
fron, 117 Cal. App. 3d 915, 173 Cal. Rptr. 93, appeal dismissed, 454 U.S. 1070
(1981); see Fiduciary and Probate Fees in the Wake of Goldfarb, 13 REAL PRop.,
PROB. & Ta. J. 238 (1978).
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Expenses (ABA Statement) discuss multiple criteria to be used
in setting attorneys' fees. The ABA Code instructs attorneys to
consider the time and labor required, the novelty and difficulty
of the questions involved, the skill necessary to perform prop-
erly, the likelihood that acceptance of the particular employ-
ment will preclude other employment, the fee customarily
charged in the locality for similar legal services, the amount in-
volved and the results obtained, the time limitations imposed
by the client or by the circumstances, the nature and length of
the professional relationship with the client, the experience,
reputation, and ability of the lawyer or lawyers performing the
services, and whether the fee is fixed or contingent.109 The
ABA Statement specifically addresses attorney fee charging in
the probate area, concluding that the overall costs of settlement
of a decedent's estate should be fair and reasonable in the light
of the circumstances of the particular estate and therefore that
the attorney's fee should bear a reasonable relationship to the
value of the services rendered and to the responsibility as-
sumed. The ABA Statement condemns rigid adherence to stat-
utory or recommended commission or fee schedules as
frequently unfair to beneficiaries of estates, to personal repre-
sentatives, or to the attorney." 0
The ABA Statement further provides that attorneys who
serve as personal representatives are entitled to compensation
for both their legal services and their services as personal rep-
resentative, and attorneys performing some or all of the normal
duties of the personal representative should receive increased
compensation for the additional work involved. 1 ' Similarly,
when an attorney delegates certain of normal duties to be per-
formed by others, the attorney's compensation should be com-
mensurately lower.112 Finally, attorneys who perform services
with regard to nonprobate property should be compensated
reasonably for those services." 3
Although the issue is not specifically addressed by the ABA
Statement, one should distinguish between legal and nonlegal
services performed by an attorney with respect to the rate of
compensation paid to the attorney. If the attorney performs
clerical functions, such as routine bookkeeping and bill-paying,
normally handled by the personal representative, the ABA
109. MODEL CODE OF PROFESSIONAL RESPONSmrY DR 2-106 (1979).
110. ABA Statement supra note 100, at 294-95.
111. Id. at 296; text accompanying note 101.
112. ABA Statement supra note 100, at 296.
113. Id. at 297.
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Statement appears by implication to conclude that the hourly
rate of compensation should be at a rate appropriate for those
services rather than at the usual professional rate for the attor-
ney's time.114
As compared with the subjective approach set forth in the
ABA Code and the ABA Statement, percentage fee charging
has the appeal of simplicity. Courts can easily apply it. The
extent and value of estate property is determined during ad-
ministration and courts can routinely apply the appropriate
percentage to determine the reasonableness of attorneys' fees.
Percentage fee charging has other advantages. The amount
of attorney time required to administer an estate does tend to
correlate with the size of the estate. Larger estates generally
present more extensive and intricate legal problems than
smaller estates; thus the higher fees the percentage approach
produces in larger estates do roughly compensate attorneys for
the greater work performed. A percentage fee charging system
also may make legal services more affordable in smaller estates
by shifting to larger and more profitable estates some of the
costs of administering smaller estates, as well as by shifting
overhead expenses properly allocatable to the smaller estates.
Finally, other providers of services to the estate, such as real
estate brokers and stockbrokers, charge for their services on a
percentage basis-thus validating the concept." 5
Percentage fee charging by attorneys does, however, pres-
ent difficulties. Two estates of the same size may require sig-
nificantly different amounts of attorney work, depending on the
nature of the assets held and the types of problems that exist.
Moreover, the percentages set in any fee schedule may become
established as the minimum fee charged, resulting in additional
charges in complex estates and inflated charges in simple
estates.
But there are also difficulties in alternate fee charging ap-
proaches. "Time spent" is frequently advocated as an approach
superior to a percentage system. Rigid application of a time
spent standard, however, may penalize more efficient and ex-
114. Id. at 296.
115. Although industry-wide real estate fee schedules have been subject to
the same antitrust litigation as bar association fee schedules, the general prac-
tice still is to charge 6% or 7% of the value of the property. Some realtors, how-
ever, do charge less. See Corcoran, Fees of Legal Representatives and their
Attorney's-Six Years After Goldfarb, 67 ILL. B.J. 618, 621 (1979); Runde, "What
Do You Want for a Million Dollars?" MoNEY, Sept. 1979, at 78, 80; Interview
with Mary Ellen Walsh, real estate agent for Mary Anderson Realty, Minneapo-
lis, Minnesota (Aug. 23, 1980).
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perienced attorneys while benefitting less competent attorneys
who take longer to perform the same tasks. Although more ex-
perienced attorneys should command a higher hourly rate for
their time, the probate court or other authority reviewing fees
may be unwilling to approve hourly rates that fully distinguish
the experienced attorney's expertise from that of other
attorneys.
A time spent standard also creates problems when secre-
taries, paralegals, and others perform estate administration
services. Secretarial time has traditionally been considered
"overhead," covered in the attorney's hourly rate. The ABA
Statement appears to advocate a different approach, however,
indicating that an attorney's fee should be reduced whenever
work normally performed by lawyers is delegated. 116 This ap-
proach may apply when a paralegal does certain tasks in an es-
tate administration. Paralegal work, however, might be treated
as secretarial work and thus as overhead rather than as serv-
ices to be separately billed. Virtually every attorney inter-
viewed who employed paralegals in the administration of
estates indicated that the work performed by paralegal person-
nel was charged to the client."17 Although approximately half
of the attorneys reported that secretaries performed paralegal
work in the administration of an estate," 8 most indicated that
they did not maintain time records for secretarial work to be
charged to the client." 9
The "multiple factor" approach to attorney fee charging set
116. See ABA Statement, supra note 100, at 296.
117. Of course, paralegal work is usually billed at a lower hourly rate than
is an attorney's work on the same matter.
118. The following table indicates the percent of firms in various categories
in which secretaries perform paralegal functions:
TABLE 118
Secretaries Performing Paralegal Functions
Cal. Fla. Md. Mass. Tex.
% (N) % (N) % (N) % (N) % (N)
Entire Sample 66 (205) 50 (197) 43 (173) 47 (216) 49 (202)
Solo Practitioners 61 (78) 39 (62) 35 (46) 41 (85) 30 (76)
2-9 Attorney Firms 67 (106) 53 (110) 51 (102) 53 (98) 60 (102)
10-30 Attorney Firms 68 (9) 62 (18) 19 (16) 41 (17) 60 (12)
31+ Attorney Firms 95 (12) 70 (7) 57 (9) 78 (16) 49 (12)
Estates to $60,000 66 (109) 50 (133) 44 (88) 47 (138) 47 (128)
Estates $60,000+
Individual Rep. 63 (67) 50 (43) 38 (67) 38 (48) 51 (51)
Corporate Rep. 55 (29) 41 (21) 51 (18) 66 (30) 36 (23)
119. With only two exceptions (10-30 attorney firms in California and Flor-
ida and 30+ attorney firms in California), at least 75% of respondents said that
1176 [Vol. 68:1107
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forth in the ABA Code and the ABA Statement is certainly
more sensitive to all relevant considerations in an individual
estate than percentage fee charging or even a time spent sys-
tem would be. This multiple factor approach, however, may re-
quire a court to examine a great deal of evidence to determine
what fees are reasonable, leading many probate judges to indi-
cate a preference for percentage fee charging because it is
more easily supervised. 20 Indeed, no matter what approach is
formally used, most judges probably begin with some variant of
the percentage fee standard in determining the prima facie rea-
sonableness of fees charged in an estate administration. Only
if the fee exceeds that standard would the judge closely scruti-
nize it.
At some point, attempts to regulate attorneys' fees may be-
they never, or only occasionally, maintained records for secretarial time spent
on estate administration work that is billed to the client.
The percentage of firms in which time records are maintained for secreta-
rial time spent on estate administration work that is billed to the client is indi-
cated below:
TABLE 119
Percentage of Firms in Which Time Records are Maintained for Secretarial
Time on Estate Administration Work that is Billed to the Client
CaL Flma.
0 70
Entire Sample
Yes 17 12
Occasionally 25 18
No 56 70
(N) (213) (19
Solo Practitioners
Yes 13 14
Occasionally 24 17
No 63 69
(N) (81) (62:
2-9 Attorney Firms
Yes 16 9
Occasionally 30 22
No 53 70
(N) (108) (ill
10-30 Attorney Firms
Yes 43 27
Occasionally 15 0
No 42 74
(N) (9) (18:
31+ Attorney Firms
Yes 28 0
Occasionally 12 26
No 34 74
(N) (15) (7)
120. Interview with Hon. Melvin J.
Hennepin County (Feb. 1981).
Md. Mass. Tex.
%0 91 %Y
5
29
66
7) (168)
6
46
47
(42)
5
20
75
(103)
0
29
71
(15)
9
16
75
(208)
5
26
70
(79)
12
9
78
(97)
0
0
100
(17)
8
30
61
(207)
8
24
67
(78)
9
39
50
(104)
0
2
97
(13)
0 5 0
0 0 2
100 95 98
(8) (15) (12)
Peterson, Minnesota Probate Court,
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come self-defeating. If attorneys must, in every case, make spe-
cial efforts to justify their fees, they will charge for the time
these efforts entail as a required task in the estate administra-
tion. The net result of close court supervision may thus be lit-
tle or no cost reduction to consumers of legal services.
Furthermore, if courts approve requested attorneys' fees in es-
tate administration only if they are less than those attorneys
generally demand for their services, attorneys may seek com-
pensation in a manner not subject to court review, such as
through compensation directly from personal representatives
or from the beneficiaries' own funds. Because such payments
would not come from estate funds, they would not necessarily
be included in the accounting for estate expenses submitted for
court approval.
Maryland provides an example of this "direct charging"
concept. At the time the study was conducted, real property
was not subject to probate administration in Maryland. Be-
cause the Maryland probate laws only allowed courts to ap-
prove compensation for work relating to probate assets,
attorneys commonly made separate contracts with the heirs
and legatees as to charges for the attorneys' work on nonpro-
bate assets such as real estate.' 2 ' Seven percent of Maryland
attorney-respondents indicated that they had received fees in
addition to those reported on the final account submitted to the
court (Table 7.1).
TABLE 7.1
Percentage of Maryland Estates in Which the Attorney
Received Payments from the Representative in Addition
to the Attorneys' Fees Reported on the
Final Account of the Estate
Entire Sample 7
Solo Practitioners 12
2-9 Attorney Firms 4
10-30 Attorney Firms 0
31+ Attorney Firms 0
(N) (195)
Estates to $60,000 7
Estates $60,000+
Individual Rep. 5
Corporate Rep. 0
(N) (200)
121. Telephone interview with Robert A. Gingell, Esq., member of the
Maryland bar (May 1980).
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The reference to this practice should not imply any impro-
priety. Indeed, a Maryland court decision expressly permits an
attorney to charge the personal representative a separate fee
for legal services rendered to the representative although a fee
has otherwise been allowed from the estate as an expense of
administration.122 Furthermore, in estates with a large propor-
tion of nonprobate assets-joint tenancy property, insurance
proceeds, and other assets not subject to the jurisdiction of the
probate court-it may be unfair to burden the probate estate
with attorneys' fees attributable to nonprobate assets. The at-
torney, in such circumstances, may quite properly charge a fee
to the various recipients of nonprobate assets. Such fees are
not subject to court supervision, even where the probate court
is charged with reviewing and approving fees, and as regulation
increases, so may these types of unsupervised fees.
B. FEE CHARGING IN ESTATES SELECTED FOR STUDY
To determine how attorneys set fees in estate administra-
tion, the attorneys for the selected estates were requested to
rank seven possible bases for the determination of their fee:
(1) fee schedule (percentage of estate); (2) time involved; (3)
complexity of the estate; (4) result achieved; (5) special qualifi-
cations of attorney; (6) extraordinary services; or (7) other cri-
teria. The average rank for each basis for fee determination
was computed and is presented in Table 7.2. Bases considered
inapplicable by the respondent were assigned the value "8." A
low numerical average ranking for a given basis for fee deter-
mination indicates that attorneys considered that factor to be
relatively important in setting their fees.
122. Riddleberger v. Goeller, 263 Md. 44, 57, 282 A.2d 101, 108 (1971).
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TABLE 7.2
Basis for Computing Attorney Fees
Average Ranking of Seven Bases*
Cal. Fla. Md. Mass. Tex.
Entire Sample
Fee Schedule 1.5 4.6 4.8 4.9 5.6
Time Involved 6.9 4.0 3.4 5.0 3.8
Complexity of Estate 7.2 6.2 4.7 6.8 5.3
Result Achieved 7.2 6.7 5.5 7.6 6.8
Special Qualifications of Attorney 7.2 7.2 6.0 7.9 7.4
Extraordinary Services 5.6 7.1 5.7 7.9 7.4
Other 6.4 5.4 4.2 6.3 5.3
(N) (237) (267) (228) (243) (263)
Solo Practitioners
Fee Schedule 1.2 4.3 4.3 4.3 5.3
Time Involved 7.0 4.7 3.8 5.0 3.9
Complexity of Estate 7.0 6.6 4.1 6.9 5.0
Result Achieved 7.0 7.1 5.1 7.4 6.7
Special Qualifications of Attorney 7.0 7.3 5.1 8.0 7.3
Extraordinary Services 5.3 7.2 4.8 8.0 7.5
Other 6.0 5.7 2.7 6.9 5.0
(N) (82) (90) (60) (94) (95)
2-9 Attorney Firms
Fee Schedule 1.7 4.8 5.1 5.4 5.5
Time Involved 7.4 3.2 3.4 5.0 4.1
Complexity of Estate 7.8 5.6 5.0 6.8 5A
Result Achieved 7.8 6.3 5.8 7.9 6.8
Special Qualifications of Attorney 7.8 7.1 6.6 7.9 7.5
Extraordinary Services 6.5 6.9 6.3 8.0 7.5
Other 7.2 5.5 5.0 5.8 5.3
(N) (131) (148) (143) (106) (138)
10-30 Attorney Firms
Fee Schedule 4.1 4.6 4.9 4.9 6.8
Time Involved 4.5 5.2 1.6 4.2 6.8
Complexity of Estate 8.0 7.3 5.0 7.1 6.0
Result Achieved 8.0 7.4 5.1 7.2 7.3
Special Qualifications of Attorney 8.0 7.7 5.2 7.1 7.8
Extraordinary Services 7.1 7.5 5.2 7.2 7.4
Other 8.0 4.6 4.9 4.6 4.4
(N) (9) (22) (16) (21) (15)
31+ Attorney Firms
Fee Schedule 0.7 5.7 6.7 7.1 8.0
Time Involved 5.1 6.0 1.9 2.3 1.7
Complexity of Estate 5.2 7.8 5.7 7.1 6.0
Result Achieved 5.1 7.9 6.1 7.6 6.1
Special Qualifications of Attorney 5.2 8.0 6.4 7.9 6.9
Extraordinary Services 2.7 7.9 6.4 7.9 7.1
Other 4.4 3.5 5.4 7.4 7.3
(N) (15) (7) (9) (22) (15)
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TABLE 7.2 (cont.)
CaL Fla. Md. Mass. Tex.
Estates to $60,000
Fee Schedule 1.5 4.6 4.7 5.0 5.6
Time Involved 6.8 4.0 3.3 5.0 3.9
Complexity of Estate 7.1 6.2 4.5 6.9 5.4
Result Achieved 7.1 6.7 5.3 7.6 6.9
Special Qualifications of Attorney 7.1 7.2 5.8 7.9 7.5
Extraordinary Services 5.8 7.1 5.5 7.9 7.5
Other 6.3 5.3 4.0 6.3 5.2
(N) (134) (182) (108) (154) (162)
Estates $60,000+
Individual Rep.
Fee Schedule 1.2 4.2 5.0 5.0 5.5
Time Involved 7.9 4.0 3.8 4.3 3.2
Complexity of Estate 7.9 5.3 5.6 6.3 4.8
Result Achieved 7.9 6.9 6.7 7.6 6.8
Special Qualifications of Attorney 5.0 7.1 6.5 7.7 7.0
Extraordinary Services 7.6 6.6 5.0 7.3 5.5
Other
(N) (75) (61) (105) (54) (72)
Corporate Rep.
Fee Schedule 1.0 2.3 4.9 2.5 6.0
Time Involved 7.4 5.7 1.8 4.3 2.1
Complexity of Estate 7.9 6.2 2.6 6.4 4.2
Result Achieved 7.9 6.9 4.9 7.3 5.5
Special Qualifications of Attorney 7.9 7.9 5.4 7.5 6.0
Extraordinary Services 4.5 7.1 5.1 7.6 7.3
Other 7.7 7.6 4.8 6.9 6.0
(N) (31) (24) (20) (37) (29)
Specialists in Administration
Fee Schedule 1.6 4.5 5.8 4.8 5.9
Time Involved 7.7 3.9 4.1 4.7 3.9
Complexity of Estate 8.0 6.5 6.3 6.7 5.7
Result Achieved 8.0 6.8 7.0 7.7 7.0
Special Qualifications of Attorney 8.0 7.5 7.9 7.9 7.4
Extraordinary Services 6.2 7.3 7.5 8.0 7.4
Other 6.9 6.0 7.0 6.1 5A
(N) (168) (123) (62) (110) (142)
Nonspecialists in Administration
Fee Schedule 1.7 5.1 6.9 4.9 5.6
Time Involved 7.4 4.6 4.9 5.2 4.0
Complexity of Estate 8.0 6.2 6.1 7.0 5.0
Result Achieved 8.0 7.3 7.5 7.6 6.8
Special Qualifications of Attorney 8.0 7.5 8.0 7.9 7.7
Extraordinary Services 6.5 7.5 7.5 7.9 7.8
Other 7.7 5.1 4.3 6.5 5.3
(N) (56) (61) (66) (106) (110)
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TABLE 7.2 (cont.)
Cal. Fla. Md. Mass. Tex.
Attorneys generally keeping time
records
Fee Schedule 1.7 4.7 6.7 5.5 6.2
Time Involved 7.5 3.9 3.7 3.8 3.2
Complexity of Estate 8.0 6.0 6.2 6.6 5.1
Result Achieved 8.0 7.1 7.3 7.7 6.9
Special Qualifications of Attorney 8.0 7.5 7.9 7.8 7.5
Extraordinary Services 6.2 7.3 7.2 7.9 7.5
Other 7.3 5.5 5.6 6.2 5.4
(N) (133) (107) (90) (123) (145)
Attorneys not keeping time records
Fee Schedule 1.4 5.2 5.7 4.4 5.2
Time Involved 7.9 4.6 6.0 6.0 4.8
Complexity of Estate 7.9 7.4 6.5 7.1 5.7
Result Achieved 7.9 7.1 7.7 7.6 7.0
Special Qualifications of Attorney 7.9 7.8 8.0 8.0 7.6
Extraordinary Services 6.4 7.7 7.9 8.0 7.7
Other 6.7 6.0 5.3 6.3 5.4
(N) (91) (60) (34) (92) (102)
Attorneys in firms with paralegals
Fee Schedule 1.8 4.7 6.6 6.3 6.9
Time Involved 7.0 3.9 4.6 3.7 2.6
Complexity of Estate 8.0 6.2 6.7 6.5 5.8
Result Achieved 8.0 6.9 7.2 7.5 6.9
Special Qualifications of Attorney 8.0 7.7 7.6 7.6 7.4
Extraordinary Services 6.4 7.4 7.7 7.7 7.5
Other 7.5 6.3 5.0 5.5 6.5
(N) (56) (40) (28) (41) (32)
Attorneys in firms not using
paralegals
Fee Schedule 1.6 4.8 6.3 4.7 5.6
Time Involved 7.8 4.3 4.5 5.2 4.1
Complexity of Estate 8.0 6.5 6.1 7.0 5.3
Result Achieved 8.0 7.1 7.3 7.7 6.9
Special Qualifications of Attorney 8.0 7.4 8.0 7.9 7.6
Extraordinary Services 6.1 7.3 7.5 8.0 7.6
Other 7.0 5.4 5.6 6.4 5.2
(N) (169) (144) (101) (173) (219)
*Zeros were treated as eights.
1182
1984] THE ESTATE ADMINISTRATION ATTORNEY 1183
Attorneys in California were closely guided by the statu-
tory fee system. Attorneys in the four other states, however,
were free to set their fees subject only to the general require-
ment that the probate court ultimately determine them to be
reasonable.
Attorneys in the five study states clearly considered the
most important bases for determining attorneys' fees in estate
administration to be "fee schedule" (percentage of estate) and
"time involved" (Table 7.2). The relative importance of these
two factors varied among the states, however. As expected,
statutory considerations in California made "fee schedule" the
predominant mode for setting attorneys' fees there. In the
other states, fee schedules were not nearly as important; attor-
neys in Texas, Florida, and Maryland considered "time in-
volved" to be more important than "fee schedule" in
determining attorneys' fees. The relative importance attributed
to "fee schedule" and "time involved" did not change with
either the size of the firm or the size of the estates.
Attorneys who kept time records were more likely to em-
phasize "time involved" than attorneys who did not keep time
records (Table 7.2). Except in Florida, attorneys who kept time
records were also less likely to emphasize the "fee schedule" in
setting estate administration fees than attorneys who did not
keep time records (Table 7.2).
Moreover, in view of the still-developing trend toward using
paralegals in the administration of an estate, it is revealing to
compare the relative importance placed on "time involved" as a
basis for setting fees by attorneys in firms using paralegals in
estate administration and by those whose firms do not. In each
of the study states except Maryland, "time involved" is empha-
sized to a greater extent by attorneys in firms with paralegals
than by others (Table 7.2).
California attorneys more often considered "extraordinary
services" to be a significant factor in determining attorneys'
fees than did attorneys in the other states. Very likely this is
because the California statute permits a fee in excess of the
statutory percentage if the attorney performs extraordinary
services.123 Consequently, in California the phrase "extraordi-
nary" services has presumably assumed a well-defined mean-
ing and saliency beyond that in the other states.
Self-described specialists in estate administration might
123. CAT. PROB. CODE § 910 (West 1981).
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have been expected to emphasize "special qualifications" as a
basis for fee charging when compared to self-acknowledged
nonspecialists. There was, however, virtually no difference in
reliance on that factor (Table 7.2). Specialists did seem to
place somewhat more emphasis on "time involved" than did
nonspecialists, except in California, where statutory fee sched-
ules made time involved much less relevant.
Another approach to determining how attorneys actually
set their fees for probate services is based on simple correla-
tion coefficients between attorneys' fee and such variables as
probate estate size, gross estate size, duration of administra-
tion, existence of federal estate tax return, time spent on pro-
bate services, tax services, nonprobate services, other services,
and total attorney time (Table 7.3). The higher the correlation
coefficient between the attorney fee and the independent varia-
ble, the more accurately the attorney fee charged can be pre-
dicted from a knowledge of the independent variable. The two
factors most determinative of attorneys' fees were the size of
the estate and the attorney time. And of these two factors, es-
tate size was significantly more influential than attorney time,
especially in California and Florida. Such variables as testacy,
use of paralegals, and attorneys' specialization were relatively
unimportant.
A comparison of the attorney responses with the factors ac-
tually influencing fee charging is revealing (compare Table 7.2
with Table 7.3). California attorneys reported significantly
greater reliance on fee schedules in setting attorneys' fees in
estate administration than did attorneys in other states (Table
7.2). Estate size significantly influenced attorneys' fees in
every study jurisdiction; indeed, Florida attorneys' fees appear
to have been determined by probate estate size to the same ex-
tent as in California (Table 7.3). This comparison suggests that
attorneys in states other than California may have relied more
on fee schedules than they were disposed to admit.
C. REASONABLENESS OF FEES CHARGED
The actual fees attorneys charged for estate administration
are of considerable interest. Although fees varied from estate
to estate and from attorney to attorney, it is useful to have an
idea of typical fees charged in order to evaluate complaints that
attorneys' fees for probate matters are too high and claims that
they are not high enough.
Data as to actual fees charged were taken from the probate
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TABLE 7.3
Attorney Interviews
Simple Correlation Coefficients Indicating
the Relation of Attorneys' Fees to
Various Independent Variables
Cal. Fla. Md. Mass. Tex.
Probate Estate .86 .91 .61 .61 .63
Nonprobate Estate .07 .19 .10 .19 .17
Gross Estate .66 .90 .61 .55 .64
Duration of Administration -.04 .25 .13 .35
Testacy* .12 .16 .25 .12 -.01
Federal Estate Return* .36 .37 .25 .10
Size of Attorney's Firm -.07 .03 .28 .17 .24
Spec. in Attorney Firm .05 -.07 -.09 -.04 -.12
Paralegal Use* .13 .02 .08 .04 .18
Time Records Kept* .10 .03 .35 .06 .09
Attorney Time-Total .41 .40 .46 .59 .56
Probate .37 .31 .38 .51 .52
Tax .36 .43 .55 .61 .55
Nonprobate -.15 .27 .21 .28 .55
Other .59 .31 .18 .73 .34
Specializing in Administration* -.09 .08 .06 .08 .22
Specializing in Planning* .07 .14 .08 .10 .10
*These variables were treated as dummy variables: 1 = present, 0 = absent.
court records, thus values presented are only for those estates
in which a known, nonzero value for the attorney's fee was re-
corded in the probate court records (Table 7.4). Estates in
which the attorney's fee could not be determined or, for some
reason, the attorney did not charge a fee to the probate estate,
have been excluded from the calculations.
Not surprisingly, the larger the probate estate, the larger
the average fee. When attorneys' fees are expressed as a per-
centage of the probate estate, however, the larger the probate
estate, the smaller the percentage of the estate represented by
the fee.
Each observer can, of course, independently judge whether
the fees typically charged were reasonable. In our opinion,
however, the average attorneys' fees charged were reasonable.
This judgment is based on the absolute amount of fees charged,
the average percentage of the probate estate represented by
those fees, and the relative absence of complaints from survi-
vors about the fees.
In evaluating the reasonableness of attorneys' fees, the fol-
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TABLE 7.4
Attorneys' Fees by Probate Estate Size* Listed in
Order of Rank by State
All Estates
Amount % Probate
Mass. $1,603 Cal.
Cal. $1,911 Tex.
Md. $2,276 Md.
Tex. $2,560 Mass.
Fla. $2,791 Fla.
$10,000- 19,999
Amount % Probate
Tex. $487 Tex.
Cal. $653 Cal.
Fla. $715 Fla.
Md. $878 Md.
Mass. $925 Mass.
$30,000- 59,999
Amou
Cal.
Fla.
Md.
Mass.
Tex.
Amou
Tex.
Cal.
Fla.
Mass.
Md.
$1- 9,999
nt % Probate
$292 Cal.
$413 Md.
$415 Mass. 1
$422 Tex. 1
$501 Fla. 1
$20,000 - 29,999
nt % Probate
$584 Tex.
$987 Cal.
$1,268 Fla.
$1,430 Mass.
$1,796 Md.
$60,000- 99,999
Amount
Tex. $1,211
Cal. $1,784
Md. $1,852
Fla. $2,317
Mass. $2,475
$100,000
Amount
Mass. $3,937
Tex. $4,127
Cal. $4,627
Md. $5,051
Fla. $6,308
% Probate
Tex.
Md.
Cal.
Fla.
Mass.
- 499,999
% Probate
Tex.
Cal.
Md.
Mass.
Fla.
Amount % Probate
Tex. $1,783 Tex.
Md. $2,009 Md.
Cal. $2,450 Cal.
Fla. $3,406 Mass.
Mass. $3,495 Fla.
$500,000+
Amount % Probate
Cal. $20,614 Cal.
Mass. $20,880 Tex.
Md. $29,258 Mass.
Fla. $32,882 Fla.
Tex. $30,716 Md.
*Only estates having known, nonzero values are included.
lowing observations are pertinent. First, other expenses in-
curred upon death, such as funeral expenses, are frequently
greater than attorneys' fees. Second, when the the attorneys'
fees are expressed as a percentage of the probate estate, it is
apparent that, except in very small estates, attorneys' fees usu-
ally consume a relatively small percentage of the estate (Table
7.4). In fact, real estate brokers and stockbrokers may charge a
higher percentage of the property they sell as commissions
than do attorneys of the property subject to estate administra-
tion.124 Persons unfamiliar with probate matters, however, may
124. Real estate brokers typically charge between 6% and 7% of the value of
the property. See supra note 115. Stockbrokers charge between 1% and 2% of
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have exaggerated notions about the percentage of the estate
that is consumed by administration expenses. Some may con-
fuse probate fee charging with the practice of contingent fee
charging in personal injury matters, which thus produces the
fear that as much as 25% or 33% of the estate will be consumed
by attorneys' fees.125 The figures presented certainly are of a
different order of magnitude (Table 7.4).
Data collected in the study indicated a variation from state
to state in the average fee charged by attorneys in probate mat-
ters. Several explanations are possible. Of particular interest
is the possibility that differences in the state probate proce-
dures might account for differences in costs of administration.
For example, Texas attorneys on the average seemed to have
charged less than attorneys in the other study states when han-
dling estates between $10,000 and $100,000. The lower attor-
neys' fees in Texas may result from the streamlined
independent administration procedure in that state. If so, this
would tend to support the thesis of U.P.C. proponents that the
absence of close court supervision can save a significant
amount of attorney time and fees.126
Factors other than differences in state procedural require-
ments may account for differences among the states in attorney
fee charging, however. The cost of living may be lower in cer-
tain states, thus causing all forms of compensation, including
attorneys' fees, to be lower. Variations in state death tax laws,
which affect the amount of tax work an attorney must per-
form,127 may influence the amount of expenses incurred in ad-
ministering an estate as significantly as do probate laws.
Comparing the fees charged by California attorneys to
those charged by attorneys in the other states is particularly
revealing. Though set by statute as a percentage of inventoried
the value of the stocks, charging a minimum fee of $25 to $30 no matter how
small the transaction. The new discount brokerage firms charge up to 50% less
than regular brokers, although they do not provide as many services, see Trad-
ing Stocks at a Discount NEWSWEEK, May 21, 1979, at 75.
125. Comment to Robert A. Stein by Minnesota legislator during a legisla-
tive hearing on probate code revisions (March 1974).
126. See, e.g., Moore, supra note 79, at 1. But ef. supra text accompanying
note 79.
127. Massachusetts attorneys, for example, complained about the expense
and delay caused by the Massachusetts inheritance tax law in effect when the
estates under study were administered. The complaints by attorneys about the
Massachusetts inheritance tax procedures subsequently caused that state to
repeal its inheritance tax and adopt a less complex estate tax. See supra note
77 and accompanying text.
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assets in an estate, California fees were apparently comparable
to fees charged in the other states not having fees set by stat-
ute, being neither the highest nor the lowest among the group.
Public criticism of attorneys' fees in the probate area leads
one to consider attorneys' evaluation of their fees. Attorneys
interviewed were asked to evaluate the fee that was charged in
the sample estates and indicate whether they lost money,
broke even, were adequately compensated, or were more than
adequately compensated.
Not surprisingly, attorneys rarely indicated they were be-
ing overpaid (Table 7.5). Uniformly, in firms of different sizes
and representing different types of estates, few attorneys said
they were "more than adequately compensated" for their serv-
ices to an estate. Attorneys reported in large numbers that
they "lost money" in the estate administration. "Lost money"
certainly does not mean a negative cash flow on the estate, but
rather a fee that did not provide the attorney's expected rate of
compensation. Texas attorneys were least likely to report that
they "lost money," reporting that evaluation in 12% of the es-
tates. This is so notwithstanding the fact that the average at-
torneys' fees were lower in Texas than in the other study
states. Maryland attorneys, by comparison, were most likely to
report "losing money"--in 43% of the estates. 12 8
128. See Table 7.5. A member of the Maryland bar states:
Historically, many Maryland attorneys looked toward the personal rep-
resentative's commissions for their primary compensation. In 1970,
Maryland law was changed so that real estate passes through the
hands of the personal representative, but he is not enttled to commis-
sions on that property unless it is sold. I suspect that is one of the pri-
mary reasons more Maryland attorneys feel that they are not
adequately compensated.
Letter from Winston T. Brundige, Esq., of the Maryland bar, to Robert A. Stein
(July 28, 1981).
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TABLE 7.5
Attorneys' Evaluation of Their Fees
Cal. Fla. Md. Mass. Tex.
% % % % %
Entire Sample
Lost Money 33 28 43 30 12
Broke Even 28 17 23 15 22
Adequately Compensated 37 53 33 52 66
More than Adequately Compensated 3 2 1 1 0.1
Don't Know 2 0.6
(N) (220) (259) (202) (228) (254)
Solo Practitioners
Lost Money 31 23 37 29 12
Broke Even 24 17 30 14 16
Adequately Compensated 41 59 33 54 72
More than Adequately Compensated 5 0 0 2 0
Don't Know 2 0
(N) (77) (89) (50) (84) (92)
2-9 Attorney Firms
Lost Money 36 30 48 33 12
Broke Even 32 10 21 15 24
Adequately Compensated 31 58 30 49 64
More than Adequately Compensated 2 3 1 0 0.2
Don't Know 3 1.1
(N) (122) (141) (129) (103) (132)
10-30 Attorney Firms
Lost Money 51 27 11 14 34
Broke Even 18 52 9 28 17
Adequately Compensated 31 13 71 57 49
More than Adequately Compensated 0 9 4 0 0
Don't Know 0 0
(N) (9) (22) (15) (20) (15)
31+ Attorney Firms
Lost Money 15 53 54 3 3
Broke Even 30 0 0 3 43
Adequately Compensated 54 46 40 92 54
More than Adequately Compensated 1 2 6 1 0
Don't Know 1 0
(N) (12) (7) (8) (21) (15)
Estates to $60,000
Lost Money 35 30 48 30 13
Broke Even 30 17 23 15 24
Adequately Compensated 33 51 29 52 63
More than Adequately Compensated 3 2 1 1 0
Don't Know 2 0.4
(N) (121) (177) (94) (143) (159)
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TABLE 7.5 (cont.)
Cal. Fla. Md. Mass. Tex.
% % % % %
Estates $60,000+
Individual Rep.
Lost money 19 8 15 16 13
Broke even 18 17 21 12 9
Adequately compensated 57 72 60 72 76
More than adequately compensated 6 3 1 0 0.5
Don't know 3 0 2
(N) (71) (58) (97) (49) (67)
Corporate Rep.
Lost Money 11 8 18 6 0
Broke Even 21 21 0 12 8
Adequately Compensated 62 51 73 73 89
More than Adequately Compensated 6 20 9 6 3
Don't Know 3 0
(N) (31) (24) (15) (37) (28)
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TABLE 7.6
Comparison of Hourly Rates Charged for Estate
Administration Services to Those Charged
for Other Legal Services
Cal. Fla. Md. Mass. Tex.
Entire Sample
Admin. Rates Higher
Admin. Rates Comparable
Admin. Rates Lower
(N)
Solo Practitioners
Admin. Rates Higher
Admin. Rates Comparable
Admin. Rates Lower
(N)
2-9 Attorney Firms
Admin. Rates Higher
Admin. Rates Comparable
Admin. Rates Lower
(N)
10-30 Attorney Firms
Admin. Rates Higher
Admin. Rates Comparable
Admin. Rates Lower
(N)
31+ Attorney Firms
Admin. Rates Higher
Admin. Rates Comparable
Admin. Rates Lower
(N)
Estates to $60,000
Admin. Rates Higher
Admin. Rates Comparable
Admin. Rates Lower
(N)
Estates $60,000+
Individual Rep.
Admin. Rates Higher
Admin. Rates Comparable
Admin. Rates Lower
(N)
Corporate Rep.
Admin. Rates Higher
Admin. Rates Comparable
Admin. Rates Lower
4 4 5 12 11
85 72 82 79 82
12 9 13 9 8
(191) (191) (137) (115) (136)
2 4 1 18 12
90 65 85 71 78
8 10 14 11 10
(73) (60) (35) (27) (44)
6 4 8 10 6
75 72 79 82 86
17 7 13 8 8
(100) (107) (81) (62) (71)
0 2 4 1 10
100 90 96 99 90
0 8 0 1 0
(8) (17) (13) (13) (12)
0 2 0 5 42
87 72 94 95 55
4 26 6 0 2
(10) (7) (8) (13) (9)
3 3 5 13 11
79 72 82 79 82
12 9 13 9 8
(102) (129) (69) (66) (80)
0 9 7 5 10
93 77 86 90 85
4 1 7 5 5
(62) (42) (53) (26) (35)
22 16 8 10 25
55 68 84 83 66
7 6 8 7 9
(27) (20) (15) (21) (21)
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TABLE 7.7
Comparison of Hourly Rates Charged for Estate
Planning Services to Those Charged for
Other Legal Services
Cal. Fla. Md. Mass. Tex.
Entire Sample
Plan. Rates Higher 1 4 2 15 10
Plan. Rates Comparable 86 62 82 70 80
Plan. Rates Lower 13 12 17 15 10
(N) (191) (189) (137) (105) (140)
Solo Practitioners
Plan. Rates Higher 1 4 1 24 9
Plan. Rates Comparable 91 55 91 63 84
Plan. Rates Lower 8 9 9 13 8
(N) (72) (60) (32) (19) (43)
2-9 Attorney Firms
Plan. Rates Higher 1 3 3 12 10
Plan. Rates Comparable 80 63 76 72 81
Plan. Rates Lower 19 15 21 17 10
(N) (101) (105) (85) (61) (77)
10-30 Attorney Firms
Plan. Rates Higher 0 5 0 12 9
Plan. Rates Comparable 85 76 86 75 91
Plan. Rates Lower 15 15 14 13 0
(N) (9) (17) (13) (13) (10)
31+ Attorney Firms
Plan. Rates Higher 0 28 0 5 18
Plan. Rates Comparable 93 72 78 95 46
Plan. Rates Lower 7 0 22 0 55
(N) (9) (7) (7) (12) (10)
Attorneys handling estates smaller than $60,000 were more
likely to indicate that they "lost money" than were those han-
dling larger estates. This finding is consistent with the general
impression that large estates generate higher and more profita-
ble fees for the attorney who handles them. No consistent rela-
tionship between firm size and the attorney's evaluation of the
profitability of the estate administration occurred. In some
states, attorneys in the larger firms were more likely to report
"losing money;" in other states, solo practitioners were more
likely to report "losing money."
In evaluating the cost of legal services in estate administra-
tion, a significant comparison is how the normal hourly rates
for attorney services in estate administration compared to
hourly rates charged for other legal services (Table 7.6). Attor-
neys overwhelmingly indicated that the hourly rates were com-
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parable to those charged for other legal services. Estate
administration services were neither "loss leaders" nor great
"profit centers" for the attorney.
Folklore in some legal communities suggests a correlation
between fees charged for estate planning and those charged for
administration, in that attorneys price estate planning services
cheaply in the expectation that they will later be retained to
provide the more profitable estate administration services.
Whatever the historical pattern, the study data indicate that es-
tate planning services are now priced similarly to estate admin-
istration and other legal services performed by the attorney
(Table 7.7). The recent changes in the federal estate and gift
tax laws have emphasized the need for sophisticated estate
planning, and it is unlikely that estate planning work can be
done now as a "loss leader," if ever that was the case.12 9
Likewise, whatever the historical pattern, estate adminis-
tration fees are not now higher than fees charged for other le-
gal services. No matter what variables are involved in setting
the estate administration fee, the resulting hourly rate is usu-
ally comparable to that charged for other types of legal serv-
ices. This and other evidence gathered by the study as to the
absolute amount of fees charged, the average percentage of the
probate estate represented by those fees, and the relative ab-
sence of complaints from survivors about the fees130 have led to
the conclusion that the average attorneys' fees charged in es-
tate administration were reasonable.
VIII. COMMUNICATION AMONG THE ATTORNEY,
PERSONAL REPRESENTATIVE, AND
BENEFICIARIES
Communication with the personal representative and bene-
ficiaries comprises a large portion of an attorney's work for an
estate-attorneys in all study states reported communication to
be the task requiring the greatest or second greatest percent-
age of attorney time in the administration of an estate.131 Con-
sequently, a full account of the attorney's role must consider
the nature and extent of this communication. Attorneys were
asked a series of questions to measure and evaluate communi-
129. See Corcoran, supra note 115, at 628; Abbin, Daska & Carlson, Robin
Hood Rides Again-Estate Planners Beware of 1976 Tax Reform Ac4 54 TAXES
732, 760 (1976); see generally Weinsheimer, Impact of the 1978 Revenue Act on
Income Taxation of Trusts and Estates, 67 ILL. B.J. 725 (1979).
130. See infra Section IX.
131. See supra Table 5.2.
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cation from the attorney's point of view. Additionally, in tele-
phone interviews in Florida, Maryland, and Massachusetts,
personal representatives were asked similar questions.
Attorneys reported overwhelmingly that representatives
were kept fully informed of all developments in and progress of
the estate administration (Table 8.1). This response was the
same irrespective of the size of the estate or law firm involved
or whether the attorney involved was a specialist. A slightly
smaller, but still very large, percentage of the personal repre-
sentatives shared this opinion as to the extent of attorney com-
munications, with fully 86% of representatives interviewed
indicating that the attorney kept them fully informed (Table
8.2).
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TABLE 8.1
Attorney Interviews
Extent to Which Attorneys Kept the
Representatives Fully Informed
of all Developments in the Estate Administration
CaL Fla. Md. Mass. Tex.
Entire Sample
Usually 95 97 96 91 99
Occasionally 3 2 2 7 1
Seldom 2 1 2 2 0
(N) (231) (201) (205) (227) (254)
Solo Practitioners
Usually 90 95 95 95 99
Occasionally 4 5 0 4 0
Seldom 6 0 5 2 1
(N) (81) (67) (50) (87) (90)
2-9 Attorney Firms
Usually 98 98 96 86 99
Occasionally 2 0 4 11 1
Seldom 0 1 0 3 0
(N) (125) (108) (131) (97) (135)
10-30 Attorney Firms
Usually 100 100 100 100 100
Occasionally 0 0 0 0 0
Seldom 0 0 0 0 0
(N) (9) (21) (17) (21) (15)
31+ Attorney Firms
Usually 100 79 100 100 100
Occasionally 0 21 0 0 0
Seldom 0 0 0 0 0
(N) (16) (5) (7) (22) (14)
Estates to $60,000
Usually 94 96 96 91 99
Occasionally 3 3 3 7 1
Seldom 3 1 2 2 0
(N) (128) (119) (98) (142) (153)
Estates $60,000+
Individual Rep.
Usually 99 98 99 100 99
Occasionally 1 2 1 0 1
Seldom 0 0 0 0 1
(N) (74) (58) (95) (149) (72)
Corporate Rep.
Usually 99 97 99 100 100
Occasionally 0 0 1 0 0
Seldom 1 3 0 0 0
(N) (32) (24) (16) (38) (29)
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Table 8.1 (cont.)
Specialists in
Administration
Usually
Occasionally
Seldom
(N)
Nonspecialists in
Administration
Usually
Occasionally
Seldom
(N)
95 97 95
1 2 5
4 1 0
(170) (153) (99)
97
0
3
(106)
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Fla. Md. Mass. Tex.
93
6
2
(122)
90
8
2
(106)
100
0
0
(139)
98
1
1
(113)
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TABLE 8.2
Individual Representative Interviews
Extent to Which Personal Representatives were
Fully Informed of all Developments in the
Estate Administration
Fla. Md. Mass. Combined
%0 % %7 %1
Usually 88 80 88 86
Occasionally 4 6 8 6
Seldom 9 14 5 9
(N) (57) (49) (67) (173)
Extent to Which Personal Representatives Received Copies of
Significant Correspondence and Filed Documents
Fla. Md. Mass. Combined
Usually 75 75 72 74
Occasionally 14 13 9 12
Seldom 11 13 19 15
(N) (56) (48) (67) (171)
Mean Estimate of Number of Attorney-Representative
Communications
Fla. Md. Mass. Combined
mean (N) mean (N) mean (N) mean (N)
20(40) 14(29) 18(57) 17(126)
Specifically, attorneys usually supplied representatives
with copies of significant correspondence and documents filed
in court (Tables 8.2, 8.3). Attorneys reported this practice in
75% or more of the estates in California, Florida, Maryland, and
Texas. Massachusetts attorneys, although less likely to follow
this practice, reported doing so in more than 50% of all estate
administrations.
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TABLE 8.3
Attorney Interviews
Extent to Which Attorneys Sent Copies of
Significant Correspondence and Filed
Documents to the Representative
CaL Fla Md. Mass. Tex.
% 0 % %
Entire Sample
Usually 87 83 88 59 81
Occasionally 5 10 10 16 8
Seldom 8 6 2 25 12
(N) (228) (201) (188) (225) (250)
Solo Practitioners
Usually 91 73 83 56 77
Occasionally 3 17 15 15 7
Seldom 6 10 3 29 15
(N) (80) (67) (47) (87) (88)
2-9 Attorney Firms
Usually 79 85 90 59 81
Occasionally 9 9 7 19 8
Seldom 12 6 3 22 11
(N) (124) (108) (117) (95) (133)
10-30 Attorney Firms
Usually 100 100 87 75 82
Occasionally 0 0 13 0 18
Seldom 0 0 0 25 0
(N) (9) (21) (18) (21) (15)
31+ Attorney Firms
Usually 97 100 100 86 100
Occasionally 3 0 0 13 0
Seldom 0 0 0 1 0
(N) (15) (5) (6) (22) (14)
Estates to $60,000
Usually 87 83 86 58 81
Occasionally 5 11 11 16 7
Seldom 9 7 3 26 12
(N) (126) (119) (90) (141) (151)
Estates $60,000+
Individual Rep.
Usually 87 91 99 75 77
Occasionally 12 7 1 19 17
Seldom 2 2 0 6 6
(N) (73) (58) (86) (48) (71)
Corporate Rep.
Usually 99 97 100 92 100
Occasionally 0 3 0 3 0
Seldom 1 0 0 6 0
(N) (32) (24) (16) (38) (28)
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Table 8.3 (con't.)
Cal. Fla. Md. Mass. Tex.
Specialists in
Administration
Usually 87 89 97 51 80
Occasionally 6 8 1 20 12
Seldom 7 3 2 29 8
(N) (167) (152) (87) (120) (137)
Nonspecialists in
Administration
Usually 85 71 81 65 82
Occasionally 5 16 16 13 3
Seldom 10 14 3 23 16
(N) (57) (49) (101) (106) (111)
TABLE 8.4
Attorney Interviews
Mean Estimate of Number of Attorney-Representative
Communications by Telephone or in Person
Cal. Fla. Md. Mass. Tex.
mean (N) mean (N) mean (N) mean (N) mean (N)
Entire Sample 27 (195) 26 (168) 32 (103) 24 (185) 22 (210)
Solo Practitioners 27 (72) 27 (62) 27 (28) 21 (74) 18 (67)
2-9 Attorney Firms 28 (103) 28 (87) 37 (59) 28 (81) 18 (115)
10-30 Attorney Firms 36 (9) 19 (13) 17 (11) 16 (17) 27 (14)
31+ Attorney Firms 22 (11) 18 (6) 55 (5) 58 (13) 69 (14)
Estates to $60,000 24 (109) 23 (104) 26 (53) 23 (127) 19 (133)
Estates $60,000+
Individual Rep. 51 (65) 55 (47) 64 (49) 70 (35) 44 (55)
Corporate Rep. 53 (23) 79 (17) 20 (4) 50 (25) 27 (22)
Attorneys and representatives were asked to estimate the
number of communications they had with each other. Attor-
neys estimated a higher number of telephone and in-person
communications between the attorney and the personal repre-
sentative than did representatives, but even the latter reported
numerous communications (Tables 8.2, 8.4). Assuming that
each communication represents a not insignificant amount of
time, it is not surprising that attorneys reported that their time
spent in communications with the representative constituted a
substantial part of the total services in handling the estate, and
that they felt that the personal representative was fully in-
formed throughout the estate administration process.
An attorney who represents an estate serves at the request
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and direction of the personal representative. Although the for-
mal attorney/client relationship extends only to the represen-
tative, during most estate administrations other beneficiaries
will ordinarily contact the attorney with questions. Conse-
quently, any evaluation of the attorney's work by those inter-
ested in the estate will most probably be affected by the extent
and manner of the attorney's communications with the entire
beneficiary group.
Because the personal representative retains the attorney
and usually relies directly on the attorney in performing his or
her duties as representative, one would expect attor-
ney/representative communications to be more extensive than
the attorney's communications with other beneficiaries. A com-
parison of the responses supports this expectation. Attorneys
were less likely to send copies of significant correspondence
and documents to other beneficiaries (Tables 8.5, 8.6), and a
smaller mean number of communications was reported be-
tween attorney and other beneficiaries than between attorney
and representative (Table 8.7).
TABLE 8.5
Individual Representative Interviews
Extent to Which Attorney Kept Beneficiaries
Other than the Representative
Informed of all Developments in
the Estate Administration
Fla. Md. Mass. Combined
% 70 % 70
Usually 53 63 26 45
Occasionally 5 10 24 14
Seldom 42 27 50 41
(N) (38) (41) (54) (133)
Extent to Which Attorney Sent Copies of Significant
Correspondence and Filed Documents to
Beneficiaries Other than the
Representatives
Fla. Md. Mass. Combined
Usually 36 67 20 39
Occasionally 11 13 17 14
Seldom 53 21 63 47
(N) (36) (39) (54) (129)
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TABLE 8.6
Attorney Interviews
Extent to Which Attorneys Sent Copies of
Significant Correspondence and Filed
Documents to Beneficiaries
Other than the Representative
Cal. Fla. Md. Mass. Tex.
Entire Sample
Usually 44 66 66 38 41
Occasionally 25 11 26 14 9
Seldom 31 30 9 48 50
(N) (169) (207) (152) (174) (150)
Solo Practitioners
Usually 46 59 68 33 39
Occasionally 25 11 31 14 18
Seldom 30 30 1 54 43
(N) (54) (66) (34) (61) (49)
2-9 Attorney Firms
Usually 29 57 69 44 41
Occasionally 29 12 24 14 6
Seldom 41 31 7 43 53
(N) (96) (119) (97) (76) (79)
10-30 Attorney Firms
Usually 80 91 37 34 5
Occasionally 0 0 15 30 5
Seldom 20 9 48 37 90
(N) (6) (16) (16) (15) (9)
31+ Attorney Firms
Usually 70 36 78 24 58
Occasionally 26 0 8 16 2
Seldom 4 64 14 60 40
(N) (13) (6) (5) (22) (13)
Estates to $60,000
Usually 44 59 65 37 40
Occasionally 23 10 24 14 10
Seldom 33 31 11 49 50
(N) (83) (148) (59) (96) (82)
Estates $60,000+
Individual Rep.
Usually 40 78 62 53 39
Occasionally 37 10 18 14 9
Seldom 23 12 20 33 53
(N) (57) (37) (79) (41) (42)
Corporate Rep.
Usually 59 73 80 20 49
Occasionally 24 17 21 16 10
Seldom 17 10 0 64 41
(N) (30) (22) (16) (38) (26)
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Table 8.6 (cont.)
Cal. Fla. Md. Mass. Tex.
Specialists in
Administration
Usually 43 64 75 34 42
Occasionally 26 13 9 20 9
Seldom 31 23 17 46 49
(N) (136) (142) (76) (103) (91)
Nonspecialists in
Administration
Usually 46 55 54 41 38
Occasionally 22 7 39 9 11
Seldom 31 38 7 50 51
(N) (43) (65) (76) (75) (57)
TABLE 8.7
Attorney Interviews
Mean Estimate of Number of Communications with
Beneficiaries Other than Representative
by Telephone or in Person
Cal. Fla. Md. Mass. Tex.
mean (N) mean (N) mean (N) mean (N) mean (N)
Entire Sample 13 (118) 18 (135) 23 (60) 9 (105) 15 (88)
Solo Practitioners 12 (38) 12 (49) 22 (10) 9 (34) 10 (25)
2-9 Attorney Firms 12 (66) 22 (76) 24 (40) 10 (54) 8 (48)
10-30 Attorney Firms 33 (5) 27 (8) 30 (7) 2 (7) 10 (6)
31+ Attorney Firms 10 (9) 8 (2) 15 (3) 19 (10) 59 (9)
Estates to $60,000 10 (55) 18 (98) 14 (21) 9 (58) 15 (54)
Estates $60,000+
Individual Rep. 20 (44) 17 (24) 67 (35) 22 (22) 19 (20)
Corporate Rep. 39 (19) 26 (13) 16 (5) 16 (25) 23 (14)
Though communication between the attorney and the es-
tate's beneficiaries was less extensive than between the attor-
ney and the personal representative, attorneys and
representatives evaluated attorney/beneficiary communica-
tions as adequate (Tables 8.5, 8.8). Moreover, data discussed in
the next section suggest that the quality, as well as the quan-
tity, of the attorneys' communications seemed to satisfy the cli-
ents' expectations.13 2 Thus, beneficiaries, as well as
132. See infra Tables 9.23 and 9.24. Combining the data in the three study
states in which individual representative interviews were conducted, 88% of
the representatives responding rated their attorney as good or excellent in at-
tentiveness (Table 9.17), and 87% rated their attorney as good or excellent at
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representatives, apparently considered themselves sufficiently
well informed and attorneys sufficiently accessible to meet
their satisfaction.
explaining matters fully (Table 9.17). Data relating specifically to beneficiary
opinions of attorneys were not collected, although data as to compliments ben-
eficiaries gave to attorneys are contained in Tables 9.1 and 9.2.
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TABLE 8.8
Attorney Interviews
Extent to Which Attorneys Kept Beneficiaries
Other than the Representative Fully
Informed of all Developments in
the Estate Administration
Cal. Fla. Md. Mass. Tex.
Entire Sample
Usually 51 74 79 64 68
Occasionally 25 11 10 17 11
Seldom 23 15 11 20 22
(N) (182) (207) (162) (178) (165)
Solo Practitioners
Usually 59 73 80 50 71
Occasionally 20 7 11 24 9
Seldom 21 20 9 20 19
(N) (58) (66) (37) (64) (52)
2-9 Attorney Firms
Usually 48 75 83 73 65
Occasionally 20 14 8 8 9
Seldom 32 11 9 19 26
(N) (103) (119) (103) (78) (89)
10-30 Attorney Firms
Usually 63 84 42 37 46
Occasionally 20 0 21 30 25
Seldom 17 16 37 34 29
(N) (6) (16) (17) (15) (12)
31+ Attorney Firms
Usually 27 36 79 55 84
Occasionally 70 31 21 10 15
Seldom 3 33 0 34 2
(N) (15) (6) (5) (21) (12)
Estates to $60,000
Usually 49 73 78 62 70
Occasionally 28 11 9 18 11
Seldom 24 15 14 20 19
(N) (94) (148) (64) (101) (89)
Estates $60,000+
Individual Rep.
Usually 58 82 77 73 54
Occasionally 16 3 16 9 9
Seldom 26 15 7 18 38
(N) (58) (37) (84) (41) (51)
Corporate Rep.
Usually 85 85 81 68 74
Occasionally 12 3 19 18 5
Seldom 3 12 0 15 21
(N) (31) (22) (17) (37) (25)
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Table 8.8 (cont.)
Cal. Fla. Md. Mass. Tex.
Specialists in
Administration
Usually 47 71 74 67 71
Occasionally 28 12 11 17 12
Seldom 25 16 15 16 17
(N) (124) (141) (85) (102) (96)
Nonspecialists in
Administration
Usually 63 76 79 59 62
Occasionally 20 10 10 18 8
Seldom 17 14 11 23 31
(N) (42) (66) (77) (72) (67)
The study indicates that attorneys and personal represent-
atives generally believed that attorneys kept the representa-
tives fully informed about the estate administration process.
One may conclude that attorneys, who are professional commu-
nicators, have used their communication skills well in the es-
tate administration area.
IX CLIENT SATISFACTION WITH ATTORNEY SERVICES
IN ESTATE ADMINISTRATION
An important indication of the adequacy of the attorney's
services in estate administration is whether the personal repre-
sentative and the beneficiaries of the decedent's estate are sat-
isfied with these services. Because of criticisms leveled at the
estate administration process during the past two decades,
questions were asked of attorneys in all five study states and of
personal representatives in three of the states aimed at mea-
suring the extent to which interested parties were satisfied
with the probate process and with the services of the estate at-
torney. Attorneys and representatives were asked about com-
pliments and complaints expressed by representatives and
other beneficiaries. Additionally, personal representatives
were asked to rate their attorneys as "excellent," "good," "fair,"
or "poor" in several respects.
Attorneys in all study states uniformly reported receiving a
high percentage of compliments; estate or firm size apparently
had no bearing on the frequency of compliments received (Ta-
ble 9.1). Attorneys were more likely to report being compli-
mented by personal representatives than by beneficiaries. This
1205
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TABLE 9.1
Percentage of Estates in Which Attorney Reported
Receiving Compliments from the Personal
Representative* or
Beneficiaries**
Cal. Fla. Md. Mass. Tex.
PR Ben. PR Ben. PR Ben. PR Ben. PR Ben.
% % % % % % % % % %
Entire Sample*** 52 27 46 29 42 22 44 17 58 23
(N) (227) (165) (251) (198) (209) (168) (225) (197) (246) (167)
Solo Practitioners 59 20 31 29 41 40 51 15 52 33
(N) (78) (55) (87) (65) (57) (41) (88) (72) (84) (54)
2-9 Attorney Firms 51 34 54 32 44 15 38 21 68 20
(N) (124) (90) (134) (110) (128) (106) (95) (85) (133) (89)
10-30 Attorney Firms 26 24 62 16 13 7 34 3 40 3
(N) (9) (6) (23) (17) (17) (16) (21) (18) (15) (11)
31+ Attorney Firms 41 27 5 31 77 8 8 18 38 15
(N) (16) (14) (7) (6) (7) (5) (21) (22) (14) (13)
Estates to $60,000 51 26 32 28 40 22 42 16 57 22
(N) (123) (81) (170) (140) (104) (71) (141) (116) (147) (90)
Estates $60,000+
Individual Rep. 60 31 61 54 50 31 63 36 62 27
(N) (75) (58) (57) (36) (93) (81) (48) (48) (70) (50)
Corporate Rep. 52 48 23 32 44 19 24 23 51 30
(N) (32) (28) (24) (22) (16) (17) (38) (38) (29) (27)
*By far, the most common compliment reported by the attorneys from the rep-
resentatives was in the form of a general, verbal thank you. To a lesser extent,
representatives sent letters of thanks to the attorney or thanked the attorney
through referrals or later business. Specific compliments related to: the han-
dling of the estate or the work done, the reasonableness of the fee, the speed of
disposition, efficiency, explanations and planning, and the result of the admin-
istration itself. Other expressions of satisfaction reported by the attorneys in-
cluded homemade sausage and kisses. See Table 9.6 for a description of
compliments the individual representatives reported making to the attorney.
**Compliments from beneficiaries, as reported by attorneys, fell in the same
general categories as those received from representatives, although the abso-
lute number of beneficiary compliments was smaller. Most attorneys reported
general, verbal thank you's, while fewer reported written thank you's. Specific
compliments related to: efficiency, speed of disposition, explanations and plan-
ning, reasonableness of fee, and the results or disposition of the estate.
***Estates where the attorney served as sole representative are excluded.
is not surprising, however, as attorneys communicated with
representatives more often than with other beneficiaries and
thus the representative had greater opportunity to express sat-
isfaction. Also, the representative is probably in a better posi-
tion to evaluate the attorney's work than are the other
beneficiaries.
Of course, attorneys may have exaggerated the number of
[Vol. 68:11071206
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TABLE 9.2
Individual Personal Representative Interviews
Compliments to Attorneys*
Fla. Md. Mass. Combined
% (N) % (N) %(N) % (N)
Individual Personal
Representatives
Complimenting Attorney 55 (56) 49 (45) 54 (65) 53 (166)
Beneficiary Compliments
Expressed to
Personal Representative 11 (38) 13 (39) 15 (54) 13 (131)
Beneficiary Compliments
Expressed Directly
to Attorney 7 (31) 10 (39) 12 (52) 10 (122)
*"Don't know" and no answer responses are excluded.
compliments received, but the personal representatives who
were interviewed also reported frequent compliments to their
attorney (Table 9.2). More than half of the personal represent-
atives interviewed in Florida and Massachusetts reported com-
plimenting their attorney, and nearly half did so in Maryland.
Furthermore, a number of the individual personal representa-
tives reported that beneficiaries had expressed satisfaction
about the attorney's performance to them as well as compli-
menting the attorney directly (Table 9.2). Typically, the com-
pliments given to attorneys were of a general nature (Table
9.3).
TABLE 9.3
Individual Personal Representative Interviews
Types of Individual Representatives'
Compliments as a Percentage of
all Compliments
Fla. Md. Mass. Combined
% %1 70 %
General Thanks 50 43 46 46
Speed-Efficiency 13 14 18 16
Thoroughness 0 0 6 2
Friendliness 0 5 6 4
Retained Attorney
for Another Matter 0 0 6 2
Other 37 38 12 27
Don't Know 0 0 6 2
(N) (30) (21) (33) (84)
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TABLE 9.4
Percentage of Estates in Which Attorney Reported
Hearing an Expression of Dissatisfaction About
the Probate Process or the Attorney from the
Personal Representatives or Beneficiaries
Entire Sample*
(N)
Solo Practitioners
(N)
2-9 Attorney Firms
(N)
10-30 Attorney Firms
(N)
31+ Attorney Firms
(N)
Estates to $60,000
(N)
Estates $60,000+
Individual Rep.
(N)
Corporate Rep.
(N)
Specialists in
Administration
(N)
Nonspecialists in
Administration
(N)
Cal Fla.
PR Ben. PR Ben.% % % %
17 23 7 12
(232) (169) (200) (206)
29 17 3 11
(80) (60) (68) (66)
7 19 7 13
(127) (101) (105) (117)
46 48 17 13
(9) (7) (21) (17)
0 45 0 0
(16) (15) (6) (6)
18 24 5 11
(128) (94) (120) (148)
Md. Mass. Tex.
PR Ben. PR Ben. PR Ben.
% % % % % %
10 8 8 6 5 7
(206) (167) (226) (198) (254) (172)
12 4 7 7 7 3
(52) (40) (87) (72) (90) (56)
9 11 9 5 3 11
(127) (107) (97) (86) (135) (91)
0 10 13 0 5 3
(18) (15) (20) (18) (15) (12)
15 0 0 5 2 0
(9) (5) (22) (22) (14) (13)
10 7 8 6 5 7
(99) (68) (142) (116) (153) (94)
12 26 8 15 8 13 9 4 5 9
(172) (136) (149) (140) (99) (86) (121) (113) (139) (99)
34 14 5 8 11 4 7 7 5 5
(56) (44) (50) (66) (106) (79) (106) (85) (113) (71)
* Estates in which the attorney served as the sole representative are
excluded.
Compliments, however welcome, do not necessarily pre-
clude complaints-even in the same case or by the same per-
son. Generally, however, attorneys reported relatively few
complaints (Table 9.4). Texas, Massachusetts, and Florida at-
torneys reported receiving complaints from representatives in
only 5% to 8% of estates, Maryland attorneys in 10% of estates,
and California attorneys in 17% of estates. Attorneys reported
a similar pattern of frequency of complaints from other benefi-
ciaries: Texas and Massachusetts attorneys reported the few-
est complaints from beneficiaries; California attorneys reported
the most.
Complaints were reported by attorneys practicing in vari-
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TABLE 9.5
Individual Representative Interviews
Expressions of Dissatisfaction With Attorney*
Fla. Md. Mass. Combined
% (N) % (N) % (N) % (N)
Individual Representatives'
Expressions of
Dissatisfaction
to Attorney 28 (57) 22 (49) 13 (68) 21 (174)
Beneficiaries' Expressions of
Dissatisfaction to
Representative 35 (37) 8 (39) 16 (57) 19 (133)
* "Don't know" and no answer responses are excluded.
ous sizes of firms and handling all sizes of estates, as well as by
both specialists and nonspecialists. An analysis of these com-
plaints reveals no consistent pattern, although this is partly be-
cause complaints were reported in a relatively small
percentage of the estates. Nonetheless, attorneys in solo prac-
tice or small firms did not consistently report more or fewer
complaints than did attorneys practicing in large firns. Like-
wise, specialists did not consistently report more or fewer com-
plaints than did nonspecialists.
Individual representatives also were asked whether they
and beneficiaries had complained to the attorney. Their re-
sponses indicate that complaints to the attorney were perhaps
more frequent than attorneys indicated (Table 9.5). A compari-
son of responses also reveals that the individual representa-
tives reported receiving complaints from other beneficiaries
more frequently than attorneys reported receiving such com-
plaints (compare Table 9.4 with Table 9.5).
As important as the frequency of complaints, however, are
their nature, justification, and resolution. Complaints reported
by attorneys and personal representatives tended principally to
be of two types: (1) that the proceeding took too long; and
(2) that the proceeding cost too much (Tables 9.6--9.8). Few
complaints of insufficient communication or of an unsatisfac-
tory final result were reported. It should be noted that percent-
ages expressed in these tables are of the estates in which
complaints were received and not of our entire sample of es-
tates; overall, attorneys reported complaints in a relatively
small percentage of estates. Personal representatives reported
complaints in so few instances as to make generalizations of lit-
1210 MINNESOTA LAW REVIEW [Vol. 68:1107
tle actual value, and thus that data is not used in subsequent
comparisons.
TABLE 9.6
Attorney Interviews
Types of Complaints Received from Representatives
Percentage of all Beneficiaries' Complaints
Cal. Fla. Md. Mass. Tex.
Entire Sample
Proceeding Takes Too Long 45 48 52 26 40
Proceeding Costs Too Much 15 1 31 27 2
Insufficient Communication * 12 * * *
Results of Proceeding * * 1 16
Other Complaints** 40 40 17 30 59
(N) (28) (26) (22) (12) (15)
Solo Practitioners
Proceeding Takes Too Long 37 44 74 2 70
Proceeding Costs Too Much 15 0 21 42 0
Insufficient Communication * 0 * * *
Results of Proceeding * * 0 40
Other Complaints** 48 56 5 17 30
(N) (15) (9) (6) (5) (8)
2-9 Attorney Firms
Proceeding Takes Too Long 45 64 33 52 3
Proceeding Costs Too Much 23 100 41 2 0
Insufficient Communication * 4 * * *
Results of Proceeding * * 1 0 *
Other Complaints** 32 30 25 46 98
(N) (11) (14) (15) (6) (5)
10-30 Attorney Firms
Proceeding Takes Too Long 100 26 0 0 0
Proceeding Costs Too Much 0 0 0 100 0
Insufficient Communication * 28 * * *
Results of Proceeding * * * 0 *
Other Complaints** 0 46 0 0 100
(N) (2) (3) 0 (1) (1)
31+ Attorney Firms
Proceeding Takes Too Long 0 0 0 0 0
Proceeding Costs Too Much 0 0 0 0 100
Insufficient Communication * * 0 * *
Results of Proceeding * 0 * *
Other Complaints** * * 100 * 0
(N) 0 0 (1) 0 (1)
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Table 9.6 (cont.)
Estates to $60,000
Proceeding Takes Too Long
Proceeding Costs Too Much
Insufficient Communication
Results of Proceeding
Other Complaints**
(N)
Estates $60,000+
Individual Rep.
Proceeding Takes Too Long
Proceeding Costs Too Much
Insufficient Communication
Results of Proceeding
Other Complaints**
(N)
Corporate Rep.
Proceeding Takes Too Long
Proceeding Costs Too Much
Insufficient Communication
Results of Proceeding
Other Complaints**
(N)
CaL Fla. Md.
17 % 71
45 53 53
13 0 33
* 0 *
* * 0
43 47 14
(22) (9) (11)
50 46 43
44 0 28
* 35 *
* * 7
6 19 22
(6) (15) (10)
100 50 0
0 50 0
* 0 *
* * 0
0 0 100
(1) (2) (1)
Mass. Ter.
*No response was received in this category. A zero indicates that there was at
least one complaint of the type in the state.
**Other expressions of dissatisfaction from representatives, according to attor-
ney interviews, concerned delays, mistakes, specific problems, the probate pro-
cess, and the amount of work the representative had to do.
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TABLE 9.7
Attorney Interviews
Types of Complaints Received from Beneficiaries
Percentage of all Beneficiaries' Complaints
Calif. Fla Md. Mass. Tex.
70 0 %0 7
Entire Sample
Proceeding Takes Too Long 47 55 9 50 3
Proceeding Costs Too Much 10 4 23 2
Insufficient Communication * 5 * * *
Results of Proceeding 10 * 38 27 *
Other Complaints"* 33 37 53 6 94
(N) (26) (26) (14) (10) (10)
Solo Practitioners
Proceeding Takes Too Long 66 43 0 56 0
Proceeding Costs Too Much 0 0 * 0 0
Insufficient Communication 0 * * *
Results of Proceeding 0 6 45 *
Other Complaints*" 35 57 94 0 100
(N) (7) (10) (6) (4) (3)
2-9 Attorney Firms
Proceeding Takes Too Long 38 72 7 41 4
Proceeding Costs Too Much 0 7 * 59 0
Insufficient Communication * 0 * * *
Results of Proceeding 30 * 49 0 *
Other Complaints** 33 22 45 0 96
(N) (15) (13) (7) (4) (6)
10-30 Attorney Firms
Proceeding Takes Too Long 100 0 50 0 0
Proceeding Costs Too Much 0 0 0 0
Insufficient Communication * 49 * * *
Results of Proceeding 0 * 0 0
Other Complaints"* 0 52 50 0 0
(N) (1) (3) (1) (0) (1)
31+ Attorney Firms
Proceeding Takes Too Long 5 * * 0 *
Proceeding Costs Too Much 48 0 * 0 0
Insufficient Communication 0 * * *
Results of Proceeding 0 * * 0
Other Complaints** 48 0 0 100 0
(N) (3) (0) (0) (2) (0)
Estates to $60,000
Proceeding Takes Too Long 43 56 6 49 0
Proceeding Costs Too Much 11 4 * 23 0
Insufficient Communication * 0 * * *
Results of Proceeding 11 * 51 28 *
Other Complaints** 35 40 44 0 100
(N) (15) (15) (2) (5) (5)
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Table 9.7 (cont.)
Calif. Fla Md. Mass. Tex.
% % % 70 0
Estates $60,000+
Individual Rep.
Proceeding Takes Too Long 81 54 35 100 23
Proceeding Costs Too Much 0 0 * 0 0
Insufficient Communication * 38 * * *
Results of Proceeding 0 * 4 0 *
Other Complaints** 19 8 61 0 77
(N) (7) (8) (10) (2) (4)
Corporate Rep.
Proceeding Takes Too Long 93 29 0 33 0
Proceeding Costs Too Much 0 0 * 0 100
Insufficient Communication 0 * *
Results of Proceeding 0 0 0 *
Other Complaints*" 7 71 100 67 0
(N) (5) (3) (2) (3) (1)
*No response was received in this category. A zero indicates that there was at
least one complaint of the type in the state.
"
5Other expressions of dissatisfaction from representatives, according to attor-
ney interviews, concerned delays, mistakes, specific problems, the probate pro-
cess, and the amount of work the representative had to do.
TABLE 9.8
Individual Representative Interviews
Types of Complaints Expressed by
Individual Representatives and
Beneficiaries*
Fla. Md. Mass. Tea.
PR Ben. PR Ben. PR Ben. PR Ben.
% % % % % % % %
Proceeding Takes Too Long 56 77 9 0 44 56 39 60
Proceeding Costs Too Much 6 0 36 33 0 0 14 4
Insufficient Communication 0 0 9 33 0 0 3 4
Red Tape of Proceedings 6 0 9 33 0 0 6 4
Poor Results of Proceedings * 0 * 0 * 11 4
Other Complaints 31 23 36 0 56 33 39 24
(N) (16) (13) (11) (3) (9) (9) (36) (25)
"
1
'Don't know" and no answer responses are excluded.
"
5Personal representatives were not asked this question.
According to attorney responses (Table 9.6), representa-
tives' complaints about the length of the proceeding, the most
frequent type reported, appear to have comprised a relatively
consistent percentage of representatives' complaints in each of
the states. Representatives' complaints about the cost of the
proceeding, however, made up a much smaller proportion of
1213
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complaints in Florida and Texas than in California, Maryland,
and Massachusetts. Beneficiary complaints were less frequent
and more varied than were representative complaints and thus
generalizations are of little value.
Attorneys receiving complaints were next asked whether
the complaints were justified. In each of the states, attorneys
acknowledged that a significant number of the complaints had
merit (Table 9.9). On the whole, attorneys found more merit in
the complaints of personal representatives than of other benefi-
ciaries, which is not surprising as the representative usually is
more familiar with the proceeding than are other beneficiaries.
Because complaints were reported in only a small number of
estates, however, no consistent pattern emerged that demon-
strated any relationship between the relative merits of com-
plaints and firm size, estate size, or type of representative.
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TABLE 9.9
Attorneys' Evaluation of Representatives' and
Beneficiaries' Complaints
Cal. Fla. Md. Mass. Ter.
PR Ben. PR Ben. PR Ben. PR Ben. PR Ben.
% % % % % % % % % %
Entire Sample
Justified
Somewhat
Justified
Not Justified
(N)
Solo Practitioners
Justified
Somewhat
Justified
Not Justified
(N)
2-9 Attorney Firms
Justified
Somewhat
Justified
Not Justified
(N)
10-30 Attorney Firms
Justified
Somewhat
Justified
Not Justified
(N)
31+ Attorney Firms
Justified
Somewhat
Justified
Not Justified
(N)
Estates to $60,000
Justified
Somewhat
Justified
Not Justified
(N)
Estates $60,000+
Individual Rep.
Justified
Somewhat
Justified
Not Justified
(N)
49 28 49 49 8 4 79 50 50
39 34 14 8 50 21 11 8 10 0
13 38 38 43 41 74 11 42 40 94
(28) (26) (25) (26) (16) (14) (12) (10) (14) (11)
49 0 73 16 1 0 73 45 62
47 35 19 14 68 0 2 11 20 0
5 65 8 70 31 100 25 41 19 89
(15) (7) (8) (10) (5) (2) (5) (4) (7) (3)
17 49 58 60 11 0 98 59 45
25 5 4 5 33 24 2 3 0 0
58 46 39 34 56 76 0 38 55 95
(11) (15) (14) (13) (10) (10) (6) (4) (5) (3)
94 100 28 94 * 50 0
6 0 26 0 * 0 100
0 0 46 6 * 50 0
(4) (1) (3) (3) * (2) (1)
5 * * 100 * *
* 95 *
* 0 *
* (3) *
* 0
* 0
* 1
49 25 44 48 0
* 0 0
* 0 0
* 100 100
* (1) (1)
0 0
* * 50 0
* * 50 100
* * (2) (1)
0 80 51 55
41 37 15 7 55 0 9 6 12 0
10 38 41 45 45 100 11 43 33 96
(22) (15) (8) (15) (8) (6) (9) (5) (8) (6)
44 77 59 64 70 30 33 0 21 11
6 2 12 8 15 23 67 100 10 0
50 21 29 28 15 47 0 0 69 69
(6) (7) (15) (8) (8) (7) (3) (2) (5) (4)**
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Table 9.9 (cont.)
Cal. Fla. Md. Mass. Tex.
PR Ben. PR Ben. PR Ben. PR Ben. PR Ben.
% % % % % % % % % %
Corporate Rep.
Justified 100 52 0 0 * 100 * 0 0 0
Somewhat
Justified 0 7 0 57 * 0 * 33 0 0
Not Justified 0 41 100 43 * 0 * 67 100 100
(N) (1) (5) (2) (3) * (1) * (3) (1) (1)
*No response was received in this category.
*Twenty percent of Texas attorneys evaluating beneficiaries' complaints did
not know whether the complaint was justified.
The individual representatives were also asked about the
relative merits of the complaints received from other benefi-
ciaries. Though too few responded to make reliable generaliza-
tions, the representatives in 39% of the twenty-three reported
cases thought that the beneficiaries' complaints were unjusti-
fied (Table 9.10).
Obviously, one would hope that, when justified, complaints
would be satisfactorily resolved. Although the cases are too
few to produce reliable judgments, more often than not the
complaints seem to have been resolved satisfactorily (Tables
9.11-9.13).
TABLE 9.10
Individual Representative Interviews
Justification of Beneficiaries' Complaints*
Fla. Md. Mass. Combined
Justified 62 100 13 48
Somewhat Justified 15 0 13 13
Not Justified 23 0 75 39
(N) (13) (2) (8) (23)
"Don't know" and no answer responses are excluded.
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TABLE 9.11
Attorney Interviews
Attorneys' Handling of Complaints by
Representatives and Beneficiaries
Entire Sample*
Ignored
Satisfactorily Explained
Unsatisfactorily
Explained
(N)
Solo Practitioners
Ignored
Satisfactorily Explained
Unsatisfactorily
Explained
(N)
2-9 Attorney Firms
Ignored
Satisfactorily Explained
Unsatisfactorily
Explained
(N)
10-30 Attorney Firms
Ignored
Satisfactorily Explained
Unsatisfactorily
Explained
(N)
31+ Attorney Firms
Ignored
Satisfactorily Explained
Unsatisfactorily
Explained
(N)
Cal. Fla. Md. Mass. Tex.
PR Ben. PR Ben. PR Ben. PR Ben. PR Ben.
% 0 % % 70 % % % % %
0 0 10 5 0 4 12 0 5 0
93 97 76 67 97 37 35 100 88 56
6 3 14 24 3 59 53 0 7 44
(27) (26) (24) (26) (15) (12) (11) (9) (14) (9)
0 0 0 0 0 0 0 0 0 0
97 96 100 79 94 94 45 100 90 100
3 4 0 21 6 6 55 0 9 0
(14) (7) (8) (10) (1) (2) (4) (3) (7) (2)
0 0 0 0 0 0 2 0 0 0
74 96 73 73 100 23 37 99 100 44
17 4 27 21 0 78 61 1 0 56
(11) (15) (13) (13) (14) (8) (6) (4) (5) (6)
0 0 28 49
94 100 72 0
6 0 0 52
(2) (1) (3) (3)
* 0 * *
* 100 * *
* 0 * *
* (3) * *
Estates to $60,000
Ignored 0 0 0 0
Satisfactorily Explained 96 96 81 70
Unsatisfactorily
Explained 2 4 19 26
* 50 100 * 100 0
* 50 0 * 0 0
* 0 0 * 0 100
* (2) (1) * (1) (1)
* * * 0 0 0
* * * 100 0 0
* * * 0 100 0
* * * (2) (1)
0 0 11 0 0 0
96 46 35 100 100 52
4 54 54 0 0 48
(N) (21) (15) (7) (15) (8) (5) (8) (4) (8) (5)
Estates $60,000+
Individual Rep.
Ignored 0 0 29 38 0 30 33 0 21 0
Satisfactorily Explained 50 100 66 46 100 39 67 100 36 86
Unsatisfactorily
Explained 50 0 6 16 0 30 0 0 42 14
(N) (6) (7) (15) (8) (7) (7) (3) (2) (5) (3)
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Table 9.11 (cont.)
Corporate Rep.
Ignored
Satisfactorily Explained
Unsatisfactorily
Explained
(N)
Cal. Fla. Md.
PR Ben. PR Ben. PR Ben.
Mass.
PR Ben.17 %1
0 0 0 0 * * * 0 0 0
100 100 100 57 * * * 67 0 0
0 0 0 43 * * * 33 100 100
(1) (5) (2) (3) * * * (3) (1) (1)
*Indicates no response in the category
**"Don't know" and no answer responses are excluded.
TABLE 9.12
Individual Representative Interviews
Attorneys' Handling of Individual
Representatives' Complaints
Ignored
Satisfactorily Explained
Unsatisfactorily Explained
(N)
Mass.
0
86
14
(7)
Combined
15
56
29
(34)
TABLE 9.13
Individual Representative Interviews
Attorneys' Handling of Beneficiaries' Complaints
Ignored
Satisfactorily Explained
Unsatisfactorily Explained
(N)
Md. Mass.
0 %0
0 0
100 0
0 100
(1) (2)
As an additional measure of their satisfaction with the es-
tate attorney, personal representatives were asked to rate their
attorneys in terms of knowledge of estate administration, quan-
tity of work, and quality of work. More than 80% of the per-
sonal representatives judged their attorney to be very
knowledgeable about the estate administration area (Table
9.14). If an attorney's self-designation as a specialist may be
seen as a form of self-rating of extensive knowledge in the area,
Tex.
PR Ben.TO 0
Combined
29
29
29
43
(7)
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TABLE 9.14
Individual Representative Interviews
Representatives' Ratings of Attorneys'
Knowledge of the Law Relating to
Settlement of a Decedent's Estate*
Fla. Md. Mass. Combined
70 % 0 70
Very Knowledgeable 80 80 89 84
Some Knowledge 16 13 11 13
No Prior Knowledge 4 7 0 3
(N) (55) (45) (65) (165)
"Don't know" and no answer responses are excluded.
a comparison reveals that the personal representative often
rated the attorney's knowledge of the subject even higher than
the attorney would personally (compare Table 1.8 with Table
9.14).
Personal representatives overwhelmingly reported that the
estate administration attorney generally met or exceeded their
expectations with respect to the quantity of work performed
(Table 9.15), doing less than was expected in only 12% of the
estates. Though the personal representatives may have been
unaware of the amount of work that should have been or was,
in fact, done, the data suggest almost universal client satisfac-
tion with the amount of work attorneys did in the estate
administration.
The representatives interviewed were generally also favor-
TABLE 9.15
Individual Representative Interviews
Individual Representatives' Evaluation of
the Quantity of Attorneys' Work*
Fla. Md. Mass. Combined
'Y % % 91
Far More than Expected 10 21 7 12
More than Expected 28 11 21 20
What Expected 51 50 65 56
Less than Expected 2 5 5 4
Far Less than Expected 10 14 2 8
(N) (51) (44) (57) (152)
*"Don't know" and no answer responses are excluded.
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TABLE 9.16
Individual Representative Interviews
Individual Representatives' Ratings of the
Quality of the Attorneys' Work*
Fla. Md. Mass. Combined
Excellent 42 48 62 51
Above Average 26 17 17 20
Average 20 22 22 21
Below Average 6 2 0 2
Poor 7 11 0 5
(N) (55) (46) (65) (166)
*"Don't know" and no answer responses are excluded.
ably impressed with the quality of the work performed by their
attorney. Over 70% of the individual personal representatives
rated the quality of their attorney's work as excellent or above
average (Table 9.16).
Despite the generally favorable way in which personal rep-
resentatives evaluated their attorneys, some of the representa-
tives were disappointed. Eight percent of respondents felt that
their attorney did far less than the representative had expected
(Table 9.15); 7% thought the quality of their attorney's work
was below average or poor (Table 9.16); and 3% judged their at-
torney to have had no prior knowledge of the estate administra-
tion process (Table 9.14). Thus, individual personal
representatives were asked additional questions designed to
identify the specific areas, if any, in which attorneys were
thought to be deficient. Individual personal representatives
were asked to rate their attorney as "excellent," "good," "fair,"
or "poor" in each of the following respects: 133
(1) promptness in taking care of matters;
(2) honesty in dealings;
(3) fairness in fee charging;
(4) knowledge and effectiveness in practice;
(5) attentiveness;
(6) explaining matters fully;
(7) interest and concern; and
(8) keeping representative informed of progress.
133. The same questions were asked in a survey of clients reported in Cur-
ran, supra note 34, at 205-14.
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Combining the data from the three states, a poor rating
was assigned to the estate administration attorney by between
4% and 9% of respondents, depending on the attorney charac-
teristic being rated (Table 9.17). Attorney fairness in fee charg-
ing, promptness in taking care of matters, and communication
about administration progress drew the greatest number of
poor ratings.
MINNESOTA LAW REVIEW
TABLE 9.17
Individual Representative Interviews
Individual Representatives' Ratings of
Attorneys' Characteristics*
Fla. Md. Mass. Combined
Promptness in Taking
Care of Matters
Excellent 52 52 55 53
Good 27 30 35 31
Fair 11 4 11 9
Poor 11 13 0 7
(N) (56) (46) (66) (168)
Honesty in Dealing with
the Personal Representative
Excellent 70 66 79 73
Good 23 21 21 23
Fair 4 5 0 2
Poor 4 9 0 4
(N) (56) (44) (67) (167)
Fairness and Reasonableness
in Charging Fees
Excellent 55 52 63 58
Good 20 24 30 25
Fair 14 5 5 8
Poor 10 19 2 9
(N) (49) (42) (60) (151)
Knowledge and Effectiveness
in Probate Practice
Excellent 65 61 77 68
Good 26 26 20 24
Fair 4 2 3 3
Poor 6 12 0 5
(N) (54) (43) (60) (157)
Paying Attention to What the
Personal Representative Had to Say
Excellent 61 58 65 62
Good 23 27 27 26
Fair 11 7 5 7
Poor 5 9 3 5
(N) (56) (45) (66) (167)
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Table 9.17 (cont.)
Explaining Matters Fully
Excellent
Good
Fair
Poor
(N)
Interest and Concern
About Their Problems
Excellent
Good
Fair
Poor
(N)
Keeping Them Informed
of the Administration's Progress
Excellent
Good
Fair
Poor
(N)
Fla. Md. Mass. Combined
%0 %7 %1 %
60 58 61 60
26 29 27 27
9 0 12 8
5 13 0 5
(57) (45) (66) (168)
58 62 64 62
28 20 27 25
7 7 9 8
7 11 0 5
(57) (45) (67) (169)
49 59 58 55
30 20 27 26
11 11 11 11
11 11 5 8
(57) (46) (66) (169)
*Don't know" and no answer responses are excluded.
To determine the characteristics on which attorneys were
rated relatively more or less favorably, a numerical value was
assigned to each rating and the average rating for each charac-
teristic was calculated. The results of such an analysis again
TABLE 9.18
Individual Representatives' Ratings of
Attorneys on a 4-Point Scale*
Fla. Md Mass. Combined
mean (N) mean (N) mean (N) mean (N)
Promptness in Taking Care of Matters
Interest and Concern about Problems
Honesty in Dealings
Explaining Matters Fully
Keeping Representative Informed
of Progress
Paying Attention to
Representatives' Statements
Being Fair and Reasonable in
Charging for Legal Services
Knowledge of and Effectiveness in
Probate Practice
(168)
(169)
(167)
(168)
1.8 (57) 1.7 (46) 1.6 (66) 1.7 (169)
1.6 (56) 1.7 (45) 1.5 (66) 1.6 (167)
1.8 (49) 1.9 (42) 1.5 (60) 1.7 (151)
1.5 (54) 1.7 (43) 1.3 (60) 1.5 (157)
*"Don't know" and no answer responses are excluded.
1 = Excellent; 2 = Good; 3 = Fair; 4 = Poor.
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TABLE 9.19
Individual Representative Interviews
Individual Representatives' Satisfaction
with Attorney
Fla. Md. Mass. Combined
% % %0 %0
Extremely Satisfied 53 68 49 57
Satisfied 37 31 35 34
Dissatisfied 4 2 5 3
Extremely Dissatisfied 6 0 11 5
(N) (57) (51) (68) (176)
demonstrate that attorneys were rated least favorably in their
fairness in fee charging, promptness in taking care of matters,
and conscientiousness in keeping the representative informed
of progress in the proceeding (Table 9.18). The latter rating ap-
pears to be something of an anomaly, however, as attorneys
were rated somewhat more favorably in such characteristics as
explaining matters fully, paying attention to the representative,
and interest and concern about problems (Table 9.18). The
lower rating given to attorneys for keeping the representative
informed of progress therefore may signify more a concern
about the slowness of the process than a communications
deficiency.
Analysis of the individual representatives' specific com-
ments, however, clearly indicates that estate administration at-
torneys do on the whole satisfy their clients, the personal
representatives. Over 50% of the personal representatives who
responded to the question of their general satisfaction with
their attorney were extremely satisfied and 91% were either ex-
tremely satisfied or satisfied (Table 9.19).
A national survey cosponsored by the American Bar Foun-
dation also found that estate administration attorneys are gen-
erally able to satisfy their clients.134 In a representative cross-
section of the United States adult population, attorneys han-
dling estate administration matters were highly rated in com-
parison with attorneys performing other services.l3 5
Specifically, estate administration work, along with estate plan-
ning and real estate matters, was more likely to be completed
134. Curron, supra note 34, at 205-14.
135. See generally id., at 203-14.
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by the attorney than other kinds of problems,136 perhaps in
part reflecting the nonadversarial character of most estate ad-
ministrations. Respondents were likewise relatively more
likely to believe that the attorney handling an estate adminis-
tration matter performed competent work; 3 7 relatively less
likely to think that the attorney charged too much;138 and rela-
tively more likely to rate the attorney favorably on such charac-
teristics as honesty, attentiveness, interest and concern. 139 The
conclusions of the ABA survey reinforce those evidenced by
the data in this study; all indications are that clients are gener-
ally satisfied with their attorney's performance during the es-
tate administration process.
X. CONCLUSION
The estate attorney plays a dominant role in the administration
of an estate. An attorney is retained by the personal represen-
tative in virtually every estate administration, and the deci-
sions made by that attorney are among the most significant
factors affecting the course of the administration.
Although relatively few states have as yet formally recog-
nized the legal specialty of estate administration, attorneys
generally have recognized the practice as a significant area of
specialization. Many attorneys regard themselves as special-
ists in administration, and a majority of attorneys favor formal
recognition of the specialty.
The services an attorney performs in the administration of
an estate vary significantly from estate to estate. Unfortu-
nately, relatively sophisticated post-mortem planning for tax
and distribution purposes is not done as often as it might be-
even in relatively large estates. The vast majority of estates are
relatively small in size, and that may account for attorneys de-
veloping habits of practice that ignore the more complex
planning.
Nevertheless, the personal representatives and other bene-
ficiaries of the decedent are generally well satisfied with their
attorney's work. This is due, at least in part, to the generally
effective job the attorneys do of communicating with the per-
sons interested in the estate.
Because of the significant portion of time that attorneys
136. Id. at 204.
137. Id. at 206.
138. Id. at 209-10.
139. Id. at 213-14.
MINNESOTA LAW REVIEW
spend communicating with the personal representative and
other beneficiaries, and because of the amount of time required
to gather information and confer with the survivors, changes in
state law that affect the frequency of court appearances in the
estate administration may have a modest effect on reducing the
amount of lawyer time and, consequently, the expense to the
estate. Changes that simplify the death tax reporting work
would probably have as great or greater impact on lawyer time
and fees.
The fees charged by attorneys for estate administration
services were set by attorneys both on the basis of the time
spent by the attorney and on the basis of a percentage of the
estate assets. The actual fees charged appear to have been rea-
sonable, and few complaints of overcharging were made to
attorneys.
Personal representatives and beneficiaries also did com-
plain that the estate administration took too long, and, to a
lesser extent, that the entire process cost too much. Inasmuch
as the attorney's role is so central to estate administration,
changes in the procedures that affect the nature and extent of
the attorney's services will have the greatest impact on cost
and time, the two principal areas of criticism of the probate
process.14o
140. Future reports of the probate administration study will describe and
analyze the demographics of probate administration, and the expenses and du-
ration of estate administration.
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APPENDIX I
Counties Included in Probate Administration Study*
Per Capita Population Population Death Rate
Income Density** 65 or Older per 1,000
California
Humboldt $3,011 28 9.0% 9.1
Kern 2,820 40 9.0 8.3
Los Angeles 3,864 1,730 9.8 9.0
Orange 3,872 1,817 7.7 6.0
San Bernardino 3,002 34 10.5 8.3
San Francisco 4,232 15,904 15.3 13.4
San Joaquin 2,058 205 11.2 9.4
San Mateo 4,554 1,245 8.8 7.0
Ventura 3,246 203 7.5 6.1
Florida
Bay 2,396 101 8.2 7.5
DuVal 2,853 690 8.3 9.0
Hillsborough 2,789 472 10.6 9.9
Lee 3.091 134 10.6 11.5
Palm Beach 3,857 173 21.5 11.6
Pasco 2,335 102 28.6 16.4
Putnam 2,303 47 13.2 10.7
Maryland
Anne Arundel 3,362 703 6.1 6.2
Baltimore City 2,886 11,613 11.6 12.7
Carroll 2,990 151 10.1 7.9
Dorchester 2,554 50 14.8 14.2
Frederick 2,900 128 8.6 9.2
Montgomery 5,186 1,056 6.8 5.7
Wicomico 2,918 142 10.9 11.5
Massachusetts
Berkshire 4,517 158 13.0 10.1
Essex 3,490 1,291 12.5 10.7
Middlesex 3,747 1,693 10.7 8.8
Plymouth 3,220 509 9.5 9.3
Suffolk 4,189 12,907 12.1 11.8
Worcester 4,472 429 11.8 10.1
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Texas
Bexar 2,573 667 8.0 7.4
Caldwell 1.635 39 14.6 10.4
Collin 2,956 80 7.7 9.3
Ector 2,899 101 6.2 6.0
Erath 2,342 17 20.7 16.4
Hale 2,447 35 10.3 9.4
Hardin 2,365 33 10.4 11.6
Harris 3,391 1,011 6.3 7.0
Jackson 2,207 15 12.5 10.2
Limestone 1,887 19 20.2 14.4
Smith 2,750 104 12.0 9.3
Webb 1,547 22 8.6 7.2
Wichita 2,777 197 10.8 8.6
*All figures are from the Census Bureau, 1977 County and City Data book. Per
capita income is for 1974, density for 1975, percentage of population over 65 for
1972, and death rate for 1970.
**per square mile
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APPENDIX II
Recommended Standards of Specialization
Certification, Specialization Committee of
the Probate and Trust Division,
Section of Real Property, Probate and Trust Law
(American Bar Association)
Fall 1974 Winter 1975 Spring 1977 Summer 1978
Draft Report Draft Report Draft Report Final Report
Grandfather Certification
Number of Years of Full-Time
Active Practice Required
% of Practice in Area During
Each of Most Recent Five Years
Number of Persons Counseled in
Most Recent Five Years
Number of Instruments Prepared
in Most Recent Five Years
Number of Trusts Prepared in
Most Recent Five Years
Demonstrated Knowledge of
Estate Tax Planning
Prepared, Reviewed, Advised
Fiduciaries in Most Recent Five
Years with Respect to Indicated
Numbers of
Federal Estate Tax Returns
State Death Tax Returns
Federal Gift Tax Returns
Fiduciary Income Tax Returns
Estate Administrations
Estate Administrations
Involving Trusts
Number of Hours of Continuing
Education During Most Recent
Five Years
Implementation Period for
Grandfather Certification
Regular Certification
Number of Years of Full-Time
Active Practice Required
% of Practice in Area During
Each of Most Recent Five Years
Number of Persons Counseled in
Most Recent Five Years
Number of Instruments Prepared
in Most Recent Five Years
Number of Trusts Prepared in
Most Recent Five Years
10 10
50% 33-1/3% (33-1/3%)- (33-1/3%)
100 100 (100)
100 100 (100)
50 50 (50)
- - - 50
2 years 2 years 2 years 2 years
33-1/3%
100 100 (50) (50)
100 100 (50)
50 50 (25)
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Appendix II (cont.)
Prepared, Reviewed, Advised
Fiduciaries in Most Recent Five
Years with Respect to Indicated
Numbers of
Federal Estate Tax Returns
State Death Tax Returns
Federal Gift Tax Returns
Fiduciary Income Tax Returns
Estate Administrations
Estate Administrations
Involving Trusts
Number of Hours of Continuing
Education During Most Recent
Five Years
Demonstrated Knowledge of
Proficiency and Experience
Recertification
Number of Years Certificate
Effective
Number of Years of Full-Time
Active Practice of Law
% of Practice in Area in Each
of Most Recent Five Years
Minimum Total Number of CLE
Hours in Most Recent Five
Years
Other Demonstration of
Competence
25 (12) (5)
20 -
- 100
written local
examination option
50
written
examination
50
written
examination
Fall 1974 Winter 1975 Spring 1977 Summer 1978
Draft Report Draft Report Draft Report Final Report
10 10
50% 33-1/3% 20%
60
oral
examination
60 50 50
- oral
examination alternate
instead of CLE
*Numbers in parentheses indicate ABA suggestions only, the actual number is
left for the states to determine.
**Such knowledge would be demonstrated by oral examination or documentary
submissions.
[Vol. 68:11071230
